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PREFACE. 



t I AHlE age we live in is a bufy age ; in which 



JL knowledge is rapidly advancing Cowards per-- . o'^ffcnt 
fedion. In the natural world, in particular, every undertakings 
thing teems with difcovery and with improvement. 
The moft diftant and recondite regions of the earth 
traverfed and explored — the all-vivifying and fubtle 
element of the air fo recently analyzed and made 
known to us, — are ftriking evidences, were all 
others wanting, of this pleafing truth. 

Correfpondent to difcovery and improvement in the 
natural world, is reformation in the moral : if that - 
v/hich feems a common notion be, indeed, a true one, 
that in the moral world there no longer remains any . 
matter fot difcovery. Perhaps, however, this may 
not be the cafe : perhaps among fuch obfervations 
as would be beft calculated to ferve as grounds for 
reformation, -are fome which, being obfervatiorts of 
matters of faft hitherto either incompletely noticed, 
of not at all, would, when produced, appear ca- 
pable of bearing the name of difcoveries : with fo 
little method and precifion have the confequences 

a of 



U PREFACE. 

"""■ • of this fundamental axiom, // is the greaieji happlnefs 

the prcfent 9f ^*^ gffoieft number that is the meafure of right 
undertaking, ^^^ wrongs been as yet dcvclopped. 

Be this as it may, if there be room far making, 
and if there be ufe in publifhing, difcoveries in the 
natural World» furely there is not much lefs room 
for making, nor much lefs ufe in propoflng, refor^^ 
motion in the moral. If it be a matter of impor- 
tance and of ufe to us to be made acquainted with 
dijiant countries, furely it is not a matter of much 
lefs importance, nor of much lefs ufe to us, to be 
made better and better acquainted with the chief 
means of living happily in our own : If it be of im- 
portance and of ufe to us to know the principles of 
the element we breathe, furely it is not of much lefs 
importance nor of much lefs ufe to comprehend 
the principles, and endeavour at the improvement of 
thofe laws, by which alone we breathe it in fecurity. 
If to this endeavour we fhould fancy any Author, 
efpecially any Author of great name, to ie^ and as 
far as could in fuch cafe be expeded, to avow him/elf 
a determined and perfevering enemy, what fhould 
we fay of him ? We fhould fay that the interefis of 
reformation, and through them the welfare of man- 
kind, were infeparably conne£led with the downfall 

of his works ; of a great part, at leafl^ of the efteem 

and 



PREFACE. i» 

and influence, which thefe works might under j^^^.^^^ ^^ 

whatever title have acquired. the prefent 

- J undertakiDS[« 
Such an enemy it has been my misfortune (and ** 

iiot mine only) to fee, or fancy at leaft I faw, in 
the Author of the celebrated Commentaries on 
the Laws of England : an Author whofe works 
have had beyond comparifon a more extenfive cir- 
culation, have obtained a greater (hare of efteem, of 
applaufe, and cbnfequentiy of influence (and that by 
a title on many grounds fo indifputable) than any 
other writer who on that fubje£t has evei yet ap- 
jfeared. 

It IS on this account that I conceived, fome time Hifiory of it^ 
fince, the defign of pointing out fome of what ap- 
peared to me the capital blemiflies of that work, 
particularly this grand and fundamental one, the 
antipathy to reformation ; or rather, indeed, of lay- 
ing open and expofing the univerfal inaccuracy and 
confuuon which feemed to my apprehenfion to per- 
vade the whole. For, indeed, fuch an ungenerous 
antipathy feemed of itfelf enough to promife a ge- 
neral vein of obfcure and crooked reafoning, from 
whence no clear and ftcrling knowledge could be 
derived; fo intimate is the connexion between 
fome of the gifts of the undcrftanding, and fome of 
the affcdioris of the heart. 

a 2 It 
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PREFACE, 

It is in this view then that I took in hand that 
part of the firft volume to which the Author has 
given the name of Introduction. It is in this 
part of the work that is contained whatever comes 
under the dcnominztion o? general principles. It is 
in this part of the work that are contained fuch pre- 
liminary views as it feemed proper to him to give of 
certain obje£is real or imaginary, which he found 
conneded with his fubje(£l Law by identity of 
name : two or three forts of Laws of Nature^ the 
revealed Law, and a certain Law of Nations, It 
is in this part of the work that he has touched upon 

feveral topks which relate to all laws or inflitu- 
tions [^i] in general, or at leaft to whole claiTes of 
inftitutions without relating to any one more than 
to another. 

To fpeak more particularly, it is in this part of 
his work that he has given a definition, fuch as it is, 
of that whole branch of law which he had taken for 
his fubjecSt ; that branch, which fome, conildering 
it as a main ftock, would term Law without 
addition ; and which he, to diftinguifh it from thofe 



[a\ I add here the word inftitutions, for the fake of 
iacladlDg rules of Commmon Law> as well as portions 
of Statute Law. 

others 



PREFACE. V 

Others its condividenf branches [^], terms law muni'- Hiflorv of 't 
cipal:^-'Zn account, fuch as it is, of the nature and 
origin of Natural Society the mother, and of Politi- 
cal Society the daughter, of Law municipal^ duly 
begotten in the bed of Metaphor : — a divifion, fuch 
as it is, of a law, individually confidered, into what 
he fancies to be its parts ; — an account, fuch as it 
is, of the method to be taken for interpreting any 
law that may occur. 

In regard to the Law of England in particular, it 
is here that he gives an account of the divifion of 
it into its two branches (branches, however, that arc 
no ways diftinA in the purport of them, when once 
eftablifhed, but only in refpeS of the fqurce from 
whence ^heir eftabllfliment took its rife) the Statute 
or Written law, as it is called, and the Common or f/a- 
written: — an account of what are called General 
Cujloms^ or inflitutions in force throughout the 
whole empire, or at leaft the whole nation;: — 
of what arc called Particular Cujiomsy inftitutions of 
local extent eftablifhed in particular diftri6^$ ; and 
of fuch adopted inftitutions of a general extent, as 
are parcel of what are called the Civil and the Canon 
]aws ; all three in the charader of fo many branches 

— ■ '■ n — ' 

[i] Mtmira (eudividtntia. — Saund. Log. L, I. c, 46, 
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of wltat b called thr fWrww X^v.- — ia fiiie,'a gene- 
ral scco'unt of E^saij^ that capricicus and iscooi* 
|»tliec£!>!e iBiSrcis of our fortaiics, who& feamics 
neidicr oar Aoibor, nor poiups anj one b well able 
to delineate;— of Efurtjy vbo hairing in the begin- 

r«ing been a rib cf £«a% but fince in feme dark 2gc 
plucked from her Ede, wben HeejKng, by the b^sds 
not fo much of God as of enterpiizing Judges, now 
lords it over her parent fiftcr :- 

All thb, I (av, together with an account of the 
diS'erent dittxiOs of the empire over which d:£erent 
portions of the Law prevail, or over which the Law 
has different degrees of force, compofes that p?rt cf 
our Author's work whidi he has ftyled the I.^'tro- 
DUCTICK. His eloquent *^ Difcourfe on the fiud/ 
** of the L2W," with which, as being a difcourie of 
the rhetorical kind rather than of the didadic, I 

- - * * 

propofed not to intermeddle, prefaces the whole. 

It woidd have Been in vain to have thought of 

* • " • * 

travelling over the whole of fo vaft a work. My 
deflgn, therefore, was to take fuch a portion of it, 
as might afford a fair and adequate fpecimen of the 
charadler and complexion of the whole. For this 
purpofe the part here marked out would, I thought, 
abundantly fuffice. This, however narrow in ex- 
tent, was the moft confpicuous, the moft djarafter- 
• •«'»•• • ■■_■ 
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ifiic part of our Author's work, and that which was 
moft his own. The reft was little more than coin«> 
pilation. Purfuing my examination thus &r, I 
fhould purfue it, I thought, as far as was necef* 
fary for my purpofe: and I had little ftomach to 
purfue a taik at once fo laborious and fo invidious 
any farther* If Hercules^ according to the old pro- 
verb, is to be known ex pede ; much morc^ thought 

■ » 

I, is he to be known ex capite. 

In thefe views it was that I proceeded as far as 
the middle of the def^iition of Law municipal. It 
was there I found, not without furprize, the digref«» 
iion which makes the fubjedl of the prefent eilay« 
This threw me at firft into no fmall perplexity. To 
give no account of it at all j— to pafs wholly fub 
fdentioy fo large, and in itfelf fo material a part of 
the work I was examining, would feem ftrange ; at 

the fame time I faw no poffibility of entering into * 
an examination of a pailage fo anomalous, widiout 
cutting in pieces the thread of the difcourfe. Under 
this doubt I determined at any rate, for the prefent^ 
to pafs it by; the rather as I could not perceive any 
connexion that it had with anything that came before 
or after. I did fo; and continuing my examination of 
the definition from which it digrefled, I travelled on 
fo the end of the Introduction. It then became ne-^ 

a 4 (peilary 
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cefTary to come to fome definitive refolution con- 
cerning this excentric part of it : and the refult 
was, that being loth to leave the enterprize I had 
begun in this refped imperfect, I fat down to give 
what I intended fhould be a very flight and general 
furvey of it. The farther, however, I proceeded in 
examining it, the more confufed and unfatisfacS^ory 
it appeared to me : and the greater difficulty I found 
in knowing what to make of it, the more words, it 
coft me, I found, to fay fo. In this way, and by 
thefe means it was that the prefent Effay grew to the 
bulk in which the Reader fees it. When it was 
nearly completed, it occurred to me, that as the 
digreiTion itfelf which I was examining was per- 
feftly diftinfl: from, and unconneiSed with the text 
from which it ftarts, fo was, or fo at lead might be, 
the critique on that digreflion, from the critique on 
the text. The former was by much too large to >be 
engrafted into the latter: and fmce if it accom- 
panied it at all, it could only be in the fliape of an 
Appendix, there feemed no reafon why the fame 
publication fhould include them both. To the for- 
mer, therefore, as being the leaft, I determined to 
give that finifh which I was able, and which I 
thought was neceffary : and to publifh it in this de- 
tached manner, as the firft, if not the only part of a 

work, 
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work, the principal and remaining part of which rrr TT" 

may poiSbly fee the light fome time or other, under 

feme fuch title as that of *' A Comment qh the 

*' Commentaries/' 

In the mean time that I may ftand more fully 

juftified, or excufed at leaft, in an enterprize to moft 

perhaps fo extraordinary, and to many doubtlefs fo 

unacceptable, it may be of ufe to endeavour to ftate 

with fome degree of precifion, the grounds of that 

war which, for the interefts.of true fcience, and of 

liberal improvement, I think myfelf bound to wage 

againft this work. I (hall therefore proceed to mark 

out and diflinguifli thofe points of view in which it 

I 
feems principally reprehenfible, not forgetting thofe 

in which it feems ftill entitled to our approbation 

and applaufe. 

There are two charaSers, one or other of which The bufinefs 

every man who finds any thing to fay on the fub- jfn? ^ '^ a 

je<S): of Law, may be faid to take upon him ; — that from that of 

of the ExpoJitoTy and that of the Cenfor. To the "-/* ^ * 

province of the Expofitor it belongs to explain to us 

what, as he fuppofes, the Law is : to that of the 

Cenfor^ to obferve to us what he thinks it ought to 

be. The former, therefore, is principally occupied 

in ftating, or in enquiring ziitx f(i5is : [c] the latter, 

in 

\e\ In pra^ice, the queftion of Law has commonly 
been fpoken of as oppofed to that of ySi^ .- but thi& 

diflin£lioii 
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Tlie bniinefs 
of the Cenfor 
difliagaiihed 
from that of 
^e Expofitor* 



The latter 
^one bur 
Author's. 



in dlicufing reafons. The Expcfitory keeping within 
his iphere, has no concern with any other faculties 
of the mind than the appnbenftony the memory^ and 
the judgtritnt: the latter, in virtue of thofe fenti- 
ments of pleafure or difpleafure which he finds oc- 
cafion to annex to the obje<^s under his review, 
holds fome intercourfe with the affeHions. That 
which i% Law, is, in different countries, widely dif- 
ferent : while that which ought to be^ is in all coun- 
tries to a great degree the fame. The Expofitor^ 
therefore, is always t)ie citizen of (his or that par- 
ticular country : the Cenfor isj or ought to be the 
pitizen of the world. To the Exfofitor it belongs 
to fhew what the LegiJJator and his underworkman 
the Judge have done already : to the Cenfor it be- 
longs to fuggeft what the Legtflator ought to do in 
future. To the Cenfor, in ihort, it belongs to teach 
that fcienfi^ which when by change of hands pon? 
verted into an qrt^ the Legislator pfa^ifes. 

Let us now return to our Author* Of tbefe two 
perfedly diftinguiihablf: functions, the latter alqoe 

diitindion is an accidental one* That a {iaw con^- 
manding or prohibiting fuch a fort of adUon, hai$ 
been eftabliihedy is as much a faS^ as that ail indivir 
dual adion of that fort has-been committed. The 
eilabliihment of a Law may be fpoken of as a foBt at 
leaft for tbe purpofe of diftinguifhing it from aify con* 
^deration that may be offeitd as a reafhn for fuch Law; 

is 



BREFACF. ^ 

is that which it fell neccffarily within bis province r-; — ; — — ^ 
• ' 7 - . r ^ The latter 

todifcharge. His profefTed objecS: was to explain to alone oi|r 
US what the Law of England were. " ha lex ^ */ 
f * fcriptq ejiy^ was the only motto which he ftood 
engagecl to keqp in view. The work x>f cenfure (fo^ 
^o this word, in default of any otber^ I find it nje« 
ceiTary to give a neutral fcnfe) the work of cenfur^t 
as it may be ftyled, or, in a certain iienfe, of critlcifrnT^ 

4 

was to him but a parergon — a work of fuj)ereroga- 

tion : a work, indeed, which, if aptly e^^ecuted^ 
could not but be of great ornament to the princi' 
pal one, and of great inftru£^ion as weU as enter- 
tainment to the Reader, but from which oui: Au-. 
thor, as vvell as thofe that had gone before him on 
the fame line, might,. v^ithout being chargeable with 
any deficiency, have flood excufed : a work which^ 
when fuperadded to the principal, wpuld lay the 
Author under additional obligations, and impofe on 
him new duties : which, notwithftanding^ i»;hatever 
elfe it might differ in ffon) the principal one, agrees 
with it in this, that it ought to be executed^ with 
impartiality, or not at all. 

If, on the one hand, a hafl^y and undifcrimi* 

Laws ought 
nating condemner of what is eftablifhed, may ex- to be fcruti^ 

pofe himfelf to contempt ; on the other hand, a 5"*? ^^^^ 

bigotted or corrupt defender of the works of power^ 

becomes guilty, in a manner^ of the abufes which he 

fupports; 
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- , fupports: the more fo if, by oblique glances and 

to be icroti- fophiftical glofles, he ftudies to guard from reproach, 
freedom ^^ recommend to favour, what he knows not how, 

and dares not attempt, to juftify. To a man who 
contents himfelf with fimply ftating an inftitution as 
he thinks it /j, no ihare, it is plain, can juftly be 
attributed (nor would any one think of attributing 
to him any fhare) of whatever reproach, any more 
than of whatever applaufe the inftitution may be 
thought to merit. But if not content with this 
humbler funSion, he takes upon him to give reafins 
in behalf of it, reafons whether made or found by 
him, it is far otherwife. Every falfe and fophiftical 
reafon that he contributes to circulate, he himfelf is 
chargeable with : nor ought he to be holden guilt- 
lefs even of fuch as, in a work where faSf not rea- 
fon is the queftion, he delivers as from other writers 
without cenfure. By officioufly adopting them he 
makes them his own, though delivered under the 
names of the refpecSlive Authors : not much lefs 
than if delivered under his own. For the very idea 
of a reafin betokens approbation : fo that to deliver 
a remark under that chara<3er, and that without 
cenfure, is to adopt it. A man will fcarcely, there- 
fore, without feme note of difapprobation, be the 
inftrument of introducing, in the guife of a reafon, 

an 
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an argument which he does not really wifli to fee ' 

Laws ought 
ieipproved. Some method or other he will take to to be fcruti- 

waflb his hands of it : fome method or other he will ?^ j ^"^ 

freedom. 

take to let men fee that what he means to be un- 
derftood to do, is merely to report the judgment of 
another, - not to pafs one of his own. Upon that 
other then he will lay the blame : at leaft he will 
take care to repel it from himfelf. If he omits to 
do this, the mod favourable caufe that can be af- 
figned to the omiiHon is indifference: indifference 
to the public welfare— that indifference which is 
itfelf a crime. 

It is wonderful how forward fome have been to 
look upon it as a kind of prefumption and ingra- 
titude, and rebellion, and cruelty, and I know not 
what befides, not to alledge only, nor to own, but 
to fuffer any one fo much as to imagine, that an old- 
eftablifhed law could in any refpe£l be a fit obje£): 
of condemnation. Whether it has been a kind of 
ferfonification that has been the caufe of thisy as if 
the Law were a living creature, or whether it has 
been the mechanical veneration for antiquity, or what 
other delufion of the fancy, I ihall not here enquire. 
For my part, I know not for what good reafon it 
is that the merit of juftifying a law when right 
Ihould have been thought greater, than that of cenr 
furing it when wrong. Under a government of 

Laws^ 
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Laws, wbat 15 the motto of a good ddzen ? T§ 



to be icniti- ptnffuaOfi to anfare /reefy. 

freedom. Thus much ti certain ; that a fyftem that is never 

to be cenfttred, will never be improved: that if no- 
thing is ever to be found fault with, nothing will 
ever be mended: and that a refolution to'juftify 
every diing at any rate, and to difapprove of no- 
thing, b a lefolation wliich, purfued in future, muft 
ftand as an efledual bar to all the addtticmtl happi* 
nefi we can' ever hope for; purfued hitherto 
would have robbed us of that fhare of happinefs 
which we enjoy ^ready. 

Nor is a difpofition to find *^ every thing as it 
*' fhould be," lefs at variance with itfelf, than with 
^ reafon and utility. The common-place arguments 
in which it vents itfelf juflify not what is eftablifhed^ 
in effeSt any more than they condemn it: fined 
whatever now is cftablifliment, once was innovation. 

Precipitate cenfure, caft on a political inftitu- 
tioU) does but recoil on the head of him who cafts 
it. From fuch an attack it is not the inftitution 
itfelf, if well grounded, that can fuffer. What a 
man fays againft it either makes imprefiion or makes 
none. If none, it is juft as if npthing had been 
faid about the matter; if it does make an impref- 
fion, it naturally calls up fome one or other in de- 
fence. 
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fi^ce. For if the inflitution i$ in truth a. beneficial. • . 

• ■ Law3 ought, 

one to the community in general, it cannot but to he fcruti- 
have given an intereft in its prefervation to a num- fj^^^Qm 
ber of individuals. By their induftry, then, the rea- 
fo;is on which it is grounded are brought to light : 
from the obfervation.of v?hich.thpfewjh9 acquiefced. 
in it before upon truft, now. embrace it upon con- 
vjAion. Cenfure, therefqre, though ill-founded, 
has no. other eSe£b< upon an inftitution than to 
bring it to that teft^ by which the value of thofe, in- 
deed, on which prejudice alone has ftamped a curr- 
reiicyi is cried down, but by which the- credit. of, 
thofe of . fterling .utility is confirmed* 

Nor is it by any means from paffion and ill*hu« 
n^Qur, that cenfure,. paiTed upon legal inftitutions, is 
apt to take its Jbirth.. When.it is fron)^a£^n and. 
ill-humpur that men fpeak, it is with mm that they 
are in ill-humour, not with laws : it is men, not 
laws, that are the but of ** arrogance." [rf] Spleen 

and 



M **Jrr^£;ancei** our Author calls it **the utmojl arro' 
** ganci*, to cenfure what has^ at lead, a better 
** chance to be right, than the Angular notions of any 
** particular man :" meaning thereby certain eccle- 
fiaftical inditutions. Vibrating, as it fhould feem, be- 
tween paffion and difcretion, he has thought it necef- 
fary, indeed, to infert in the fentence that, which being 

* 4 Comm. p. 50. 

inferted, 
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and turbulence may indeed prompt men to quarrel 
with living individuals : but when they make com- 
plaint of the dead letter of the Law, the work of 
departed lawgivers, againft whom no perfonal anti- 
pathy 

infertedy turns it iuto nothing : After the word ** cen- 
*'fure,'* "with contempt" he adds, •' and rudenefs :" as 
if there needed a prdfefl^r to inform us, that to treat 
any thing with contempt and rudenefs is arrogance* 
** Indecency,** he had already called it, ** to fet up 
" private judgment in oppofition to public ;'* and 
this without reftridtion, qualification, or referve. 
This was in the firft tranfport of a holy zeal, before 
difcretion had come in to his affiftance. This paf- 
fage the Dodtors J^riefily * and Furneaux ft who, in 
quality of Diffeoting Miniflers, and champions of dif- 
fenting opinions, faw themfelves particularly attacked 
in it, have not faiFsred to pafs unnoticed : any more 
than has the celebrated Author of the ** Remarks $n 
** the Ads of the lyh Parliament t" who found it 
adverfe to his enterprise, for the fame reafon that it is 
hoftile to every other liberal plan of political dif- 
cuffion. 

Z^ My edition of the Commentaries happens to be 
the firfl : fince the above paragraph was written I have 
been diredted to a later.. In this later edition the paf- 
fage about " indecency" is, like the other about " arro- 
** gance," explained away into nothing. What we 
are now told is, that " to fet up private judgment in 

* See Remarks, &c. 

f See Letters to Mr. J.uftice Blackftooe, 17JI» Second Edition. 
^In the Preface. 

*• [virulent 
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pathy can have fubfifted, it is always from the oh- < 

Laws ought 
fervation, or from the belief at leaft, of fome re^l to be fcrutl- 

grievancci The Law is no man's enemy : the "^ j ^"** 
^ •' freedom. 

Law is no man's rival. Afk the clamorous and 
unruly multitude — it is never the Law itfelf that is 
in the wrong : it is always fome wicked interpreter 
of the Law that has corrupted and abufed it [^]. 

Thus 
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** {/virulent Andfa£lioui\ opposition to public authority* 
(he might have added — or to pri<vate either) is ** inde* 
** cency." (See the 5th Edit. 8vo. p. 50, as in the 
1ft.] This we owe, t tliink, to Dr. Furneaux. Thd 
Dodlors Forheaiix and Prieftly, und^r whofe well-ap 
plied corre£lion bur Author has fmarted fo feverely^ 
have a good deal to anfwer. for : They have been the 
means of his adding a good deal of this kind of rhe- 
torical lumber to the plentiful ftock there was of it 
before. One paffage, indeed* a parage deep*tin£lared 
with religions gall, they have been the means of clear<- 
ing away entirely * : and in this, at leaf^, they have 
done good ftrvice. They have made him fophifticate; 
they have made him even expunge : but all the Doc^ 
tors in the world, I doubt, would not bring him to 
confeffion. See his Anfwer to Dr. Prieftly^ 

[^] There is only one way in which cenfure, caft 
upon the Laws, has a greater tendency to do harm 
than good ; and that is when it fets itfelf to conteft 
their validity : I mean^ when abandoning the queftion 
of expediency, it fets itfelf to conteft the right. But 

♦ Sec Furncaux, Lett«r VII* 

b this 
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Thus deftitute of foundation are the terrors, or 
pretended triors, of thofe wbo Audder at the idett 
of a free cenfure of eftabltihed inftitutions. So 
little does the peace of fbciety require the aid of 
thofe lefTons which teach men to accept of any 
thing as a reafon, and to yield the fame abje£l and 
indircriminating homage to the Laws here^ which 
is paid to the defpot elfewhere. The fruits of 
fuch tuition are ytfibk enough in the cbaraSer of 
that race of men who have always occupied too 
large a fpace in the circle of the profeffion : A paf* 
five and enervate race, ready to fwallow any thing, 
and to acquiefce in any thing : with intellects in- 
capable of diftinguiihing right from wrong, and 

with aSedlions alike indifferent to either: in- 
fenfible, fhort-fighted, obftinate: lethargic, yet 
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this is an attack to which old-eftablifhed Laws are not 
fo liable. As this is the lafl though but too common 
refoorce of pafiion and ill-hnmoor ; and what mtti 
fcarce thick of betaking themfelvei to, unlefs irritated 
by perfonal competitions, it is that to which recent 
Laws are ifioft expofed. I fpeak of what are called 
Written Laws : for as to unnvritten inftitutionsy as there 
is no fach thing as any certain fymbol by which their 
authority is attefted, their validity, how deeply rooted 
foever, is what we fee challenged without remorfe. A 
radical weaknefs^ interwoven into the very condita* 
tion of all irxwritten Law* 

liable 
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liable to be driven into convulfions by falfc terrors : £ , 

deaf to the voice of reason and public utility : ob- to be fcruu- 

fequious only to the whifj^ei* of intereft, and tp th^ freedom* 
beck of power. 

This head of mifchiefj perhaps, is no more than 
what may fcem included Under the former. For 
why is it an evil to a country that the minds of 
thofe who have the Law under their management 
ihould be thus enfeebled ? It is becaufe it finds 
them impotent to every enterprize of improvement. 

Not that a race of lawyers and politicians of 
this 'enervate breed is much lefs dangerous to 
the duration of that ftiare of felicity which 
the State poflefles at any given period, than it is 
mortal to its chance of attaining to a greater* If 
the defigns of a Minifter are inimical to his coun- 
try, what is the man of all others for him to make 
an inftrumept of or a dupe ? Of all men, furely i 

none fo fit as that fort of man who is ever on his 
knees before the footftool of Authority, ^nd who, 
when thofe ahve bim, or. i^ore him, have pro- 
iiouncedj thinks it a crime to have an opinion of 
bis own. 

Thofe who duly confider upon what (light and 
trivial circumftances, even in the happieft times, 
the adoption or rejedion of a Law fo often turns ; 

b 2 circumftances 
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' cireuthftances with which the utility of it has no 
Laws ought ... . , 

to be fcrnti- imaginable connection — thofe who confider the de-» 

frcedom^^ folate and abjeft ftate of the human intelleft, during 

the periods in which fo great a part of the ftill fubfift-^ 
ing mafs of inftitutions ha^ their birth — thofe who 
confider the backward nefs there is in moft men, un- 
lefs when fpurred by perfonal interefts or refent- 
ments, to run a-tilt againft the Colofius of au* 
thority— thofe, I fay, who give thefe confiderations 
their due weight, will not be quite fo zealous, per- 
hapsj as our Author has been to terrify men from 
fctting up what is now *' private judgment," againft 

what once was ** public :"[/] nor to thunder 
down the harfli epithet of ** arrogance " on thofe, 
who, with whatever fuccefs, are occupied in bring- 
ing rude eftablifhments to the teft of polifhed 
reafon^ They will rather do what they can to che- 
ri(h a difpofition at once fo ufeful and fo rare : [g'] 

which 

f/] See note f^]. 

[g] One may well fay rare. It is a matter Of faft 
aboQt which there can be no difpute. The truth of it 
may be feen in the multitude of Expojitors which the 
Jurifprudence of every nation furnifhed, ere it afforded 
a (ingle Cenfor* When Beccaria came» he was re- 
ceived by the intelligent as an Angel from heavori 
would be by the faithful. He may be ftyled the fa- 
ther of Cen/orial Juri/frudtna* Montefquieu's was a 

woris 
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which is fo little conncftcd with the caufes that l^ws oucrjit 

piake popular difcontentments dangerous, and to be fcruti- 

> nized with 

which finds fo little aliment in thofe propenfities freedom, 

that govern the multitude of men. They will not 
]be for giving fuch a tqrn to their difcourfes as to 
befpeak the whok of a man's favour for the defenders 
of what is eftabliflied : nor all his refentment for the 
jaffailants. They will acknowledge that if there be 
fome inftitutions which it is ** arrogance" to attack^ 
there may be others which it is effrontery to defend. 
TouRREiL [A] has defended torture: torture efta- 
bliflied by the ^* public judgment*' of fo many en- 
lightened nations. Beccaria (** indecent" and 
** arrogant" Beccaria !} has condemned it. Of 
thefe two whofe lot among men would one choofe 
rather, — the Apologift's or the Cenfor's i 



work of the i^ixed kind. Before Montefquieu all 
was Qnmixed barbarifm. Grotias and PufFeodorf were 
to Cenforial Jurifprudence what the Schoolmen were to 

Natural Philofophy. 

[h] A French Jorift of the laft age, whofe 
works had like celebrity, and in many refpefts much 
the fame fort of merits as our Author^s. He was 
known to moll advantage by a tranflation of Demof^^ 
lienes. He is now forgotten. 
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— Of a piece with the difcernmeiit which enables a 

Ow Author J . . . V . V 

why attacked man to perceive, and with the courage which ena* 

in the cha- y^^ hj^ ^^^ j^^^ ^1,^ j^f^^g ^f ^^ f jj^^^ ^^ j^gj^ 
rafter of an 7 ^ 

Exfofiior. tutions) is that accuracy of conception which en* 

ables him to give a clear account of it. No won* 
der then, in a treatife partly of the expojkorjt 
clafs, and partly of the anforiaU that if th« 
latter department b filled with imbecillity, fyn)p* 
toms of kindred weaknef$ (hould charadlerize the 
former. 

The former department, however, of our Au- 
thor's work, is what, on its own account merely, I 
ihouid icarce have found myfelf difpofed to inter* 
jlijeddie with. The buikiels of fimple expojition is 2^ 
barveft in which there feemed no likelihood of 
there being any want of labjourers : and into 
which therefore I bad little ambition to thruft my 
fickle. 

At any rate, bad I fet down to make a report of 
it in this charafler alone, it would have been with 
feelings very different from thofe of which I now 
an:^ confcious, arid in a tone very difEerent from that 
which I perceive myfelf to have affumed. In deter- 
liuning what conduft to obferve refpeaing it, I 
fliould have confidered whether the taint of error 
feemed to confine itfelf it to parts, or to diflFufe itfelf 

through 
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through the whole. In the latter cafe, the leaft q^ . , — - 

invidious, and confidering the bulk of the work, the why attacked 

' .in thecharac- 

moft beneficial courfe would have beea to have tei- of an Ex- 

taken no notice of it at all, but to have fat down Z?^'*'** 
and tried to give a better. If not the whole in ge- 
neral, but fcattered pofitiions only had appeared ex« 
ceptionable, I (hould have fat down to reSify thofe 
portions with the fame apathy with which they 
larere advanced^ To fall in an adverfe way upon a 
work ilmply expofiiory^ if that were all there were of 
it, would have been alike ungenerous and unnecef- 
fary. In the involuntary errors of the under/land-^ 
img there can be little to excite, or at leaft to juf* 
tify, refentment. That which alone, in a nuuiner, 
calls for rigid cenfure, is llie finifter bias of the af" 
fe^iiom. If then I may ftill continue to mention 
as feparate, parts which in the work itfelf are fo in* 
timately, and, indeed, undtftingui^ably blended, it 
is the cenfirial part alone that has drawn from me 
that fort of animadverflon I have been led to beftow 
indiferiminately on the whole. To lay open, and 
if poffiUe fupply, the imperfections of the otber^ is 
an operation that might indeed of itfelf do fervice ; 
but that which I thought would do ftill more fer« 
vice, was the weakening the authority of this. 

Under the fan6lion of a great name every firing 

b 4 of 
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•*■' of words however unmeaning, every opinion hoWf 
Our Author 
why attacked ^^^^ erroneous, will have a certain currency. Re- 

m tpecharac- putation adds weight to fentiinents from whence no 

tcr of aa Ex- . . 

poJitQf part of it arofe, and which had they flood alone 

might have drawn nothing, perhaps, but contempt. 

Popular fame enters not into nice diftinflions. Merit 

in one department of letters aiFoifds a natural, and in 

a manner irrecufable prefumption of merit in 

another, efpecially if the two departments be fuch 

between which there is apparently a clofe alliance. 
• Wonderful, in particular, is that influence which 
IS gained over young minds, by the man who on 
account of whatever clafs of merit is efteemed in 
the charaSer of a preceptor* Thofe who have de- 
rived, or fancy themfelves to have derived knowr 
ledge from what he knows*, or appears to l^now, 
will naturally be for judging as he judges : for rea- 
foning as he reafons ; for approving as hp approves \ 
for condemning as he condemns. On thefe ac- 
counts it. is, that when the general complexion of a 
work is unfound, it may be of ufe to point an 
attack agaiqft the whole of it without diftin^ion^ 

although fuch p^rts of it as are noxious as well as 

« 

unfound be pply fcattered here ai^d there. 

On thefe confiderations then it may be of ufe 
to {hew, that the work before us, in fpite of the 
merits which recommend it fo powerfully to the 

imagination 
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ittia^nation and to the ear, has no better title on q ^ , 

€>R€ account than on another, to that jnfluence why attacked 

... . - ^- J -^ • 1.. ^ iw thcjcharac- 

which, were it to pals unnoticed, it.might continue ^^^ ^£ ^^ ^^^ 

to exercife over the judgement. » flfi^or* 

The Introdu&ion is the part to which, for reafon$ 
tliat have been already ftated, it was always my inr 
tention to confine myfelf. It is but a part even of this 
Introduction that is the futjeA of the prefent EfTay. 
Wh^t determined me to begin with this Imall part 
of it is, the facility I found in feparating it from 
every thing that precedes or follows it. This is 
what will be more particularly fpoken to in another 

place [i]« 

It is not that this part is among thofe which 

Ipemjed moft open to aniipadverfion. It is not that 

iitronger traces are exhibited in this part than in 

another of that fpirit in our Author which feems 'To 

hoftile to Reformation, and to that Liberty which 

is Reformation's harbinger. 

It is not here that, he tramples on the right of RepreKcnr 

private judgment, that bafis of every thing that an from the 

Englifliman holds dear[>t]. It is not here, \n par- workltl^gc, 
fjcular, that he infults our underftandings with ni;* 



[/] See the enfuing Introdudlion* 
[4 j See note [f ] 

gatoiy 
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' gatory reafons ; Hands forth the profefled champion 
Reprehen- 

£ble paiTages of religious intolerances 9r openly fets his face 

STkidtrge. »ff""* '^^^^ nrfbrmation. 

It is not here, for example, he would perfuade 
iu, that a trader who occupies a booth at a fair is a 

fool for his pains ; aod pn that accQunl no fit objeA 
of the Law's protection [/]• 

tt is not here that he gives the prefence of om 
/ man at die nuAing of a Law, as a nafon why /^ 

ihoufand others that are to ^% it, need know nothing 
of the matter [m]. 

It 



[/] ** Burglary*," fays our Author, " cannot be 
*^ committed in a tent or a booth erefled in a market 
•* fair ; though the owner may lodge therein : for the 
** Law regards thvs highly nothing bat permanent edi- 
*' £ces; a ho«fe, or church; the wall, or gate of a 
•' town ; and it is x\itfol!j of the owner to lodjge in fo 
'* fragile a tenement." To fave himfelf from this 
charge of folly, it is not altogether dear which of two 
things the tradei- ought to do : (|uit his bufiaefs and 
not go to the fair at all : or leave his goods without 
any body to take care of them. 

[»] Speaking of an Aft of Parliament ft " There 
** needs, " he fays, ** no formal promulgation -to give 
it the force of a Law, as was necelTary by the Civil 
Law with regard to the Emperor's Edifts: becauft 
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* 4 Cofflm. Ch, XVI. p. 226. f 1 Comm.* Ch. Ih p. iy%, 
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It is not here, that after telliftg us, in cxprefs — — •^- -^ 

Reprehen- 
tcrms, there muft be an ** afttial breaking to fiblc paiTagei 

make burglary, he tells us, in the fame breath, and ™"? *^ j 
in terms equally exprefs, where burglary may be 
without ^&\i2lI breaking ; and this bicaufe ^^ the Law 
•* will not fuffer itfelf to be trifled with[»]/' 

It 



<< every man in England is, injudgnunt of La<Wf party 
*^ to the making of an h&, of Parliament, beiog pre- 
f* fent thereat hy bis rtpnfentcai'vtsP This, for ought 
J know, may be good judgment of Lanu ; becaufe any 
ihing may be called jiidgment of Law, that comes from 
a Lawyer who has got a name : it feems, however, not 
.much like any thing that can be called ^a^ies^ff/ ^ef 
common ferfe. This notable piece of afiutta was origi- 
nally, I believe, judgment of Lord Coke : it from 
thence became judgment of our Author: and may 
have been judgment of more Lawyers than I know of 
before and fince. What grieves me is, to £nd many 
men of the befi: aiFe^lions to a caufe which needs no 
fopbiftry, bewildered and bewildering others with the 
like jargon* 

[»] His words are *, There mufi he an aSual breakings 
f* not a mere legal claufum f regit (by leaping over 
f' in viable ideal boundaries, which may constitute a 
** civil. trefpafs) but 2i. fuhftantial zn^ forcible irruf- 
•• //««," In the next fentcnce but two he goes on, and 
jays, — " But to come down a chimney is held a burg- 
f < larious entry ; for that is as much clofed as the ii%- 



* 4 Comm. Ch. XVI. p. at6i 
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•J 7 It is not here, that after relating the Law^ hj 

fible pafiages which peaceable Chriftians are made punifhaUe for 
work at Urge* ^^^^PP'^'^S God according to their confciences, he 

pronounces with equal peremptorinefs and compUr 
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" tare of things will permit. So alfo to knock at^ a 
'< door, and upon opening it to rufh in,' with a felp- 
"** nioas intent ; or under pretence of taking lodgings^ 
** to fall upon the landlord and rob him ; or to pro- 
'' cure a conftable to gain admittance, in order tp 
^' fearch for traitors, and then to bind the conftable 
<* and rob the houfe ; all tbifi entries have been aS- 
*• judged burglarious f though there nvas na a^ual break' 
** ing : for the Law will not fuffer itfelf to be trifled 
** with by fnch evafioris." . . . Can it be rocfre egrc-^ 
gioufly trifled with than by fach reafons ? 

I mull own I have been ready to grow out of con? 
ceit with thefe ufeful little particles, for^ becaufit Jince^ 
and others of that fraternity, from feeing the drudgery 
they are continually put to in theie Commentaries. 
The appearance of any of them is a fort of warning to 
me to prepare iw fome tautology, or fome abfurdity : 
for the fame thing difhed up over again in the (hape of 
a reafon for itfelf : or for a reafon which, if a diflinft 
one, is of the fame flamp as thofe we h^e juft feen* 
Other inflances of the like hard treatment given to 
thefe poor particles will come under obfervation in the 
body of this e/Tay. As to reafons of the firft-men« 
tioned clafs, of them one might pick out enough to 
fill a little volume. 

cency. 
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cency, th^t every thing, yce^ '* eve^y thing It as it *- ' 

Reprehen- 
" fhould be [dj. fiblc paffirgei 

It is not here, that he commands us to believe, "'^'? ^^^ 

workatIarg«b 

and that on pain of forfeiting all pretenlions to 

either 
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[o] " In what I have now faid," fays he •, " I woald 
** not be underftood to derogate from the rights of the 
'^ national Church, or to favour a loofe latitude of pro-^ 
pagating any crude undigelled fentiments in reli- 
gious matters. Of fropagatingi I fay ; for the bare en* 
tertaining them, without an endeavour to diffufe them* 
feems hardly cognizable by any human authority. I 
only mean to illuflrate the excellence of our prefent 
eftablifliment, by looking back to former times. E<uefy 
thing is now as it Jhould he : unlefs, perhaps^ that 
** herefy ought to be more ibridly defined, and no 
** profecution permitted, even in the Ecclefiaftical 
** Courts, till the tenets in queilion are by proper aUr 
'^ thority previoufly declared to be heretical. Under 
*' theie reftri^ons it feems ntcejfary for the fnpport 
*' of the national religion," (the national religion 
being fuch, we are to underftand, as would not be able 
to fapport itfelf were any one at liberty to make ob- 
jedlions to it) '* that the officers of the Church Ihould 
'* have power to cenfnre heretics, but not to extermr- 
•• nate or deftroy them." 

tS* Upon looking into a later edition (the fifth) I 
find this paiTage has undergone a modification. After 
** Ei)iry thing is nrw as itftfQuld bey* is added, ** *with 
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^ ' ■ ' " dtb«r " fenfe or probity," that the fyftem of eur 

Reprchen* 

Able ^Jlkget jurifprudence is, in the whole and every part of it^ 
wwkatUrje. *** ^"^ quinteflince of p«rfcaJon [/>]< 

If 
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•* rijpe^ to the /pi'rituai cognizance^ and Jpiritual punifi'* 
ment of herejy*^* After ** the officers of the Church 
fifouUha^e power to conjure ksrttiesf* is added, " hui 
** not to barra/s them with temporal penaltki^ much Ufi tff 
•* exterminate or deftrey them.^* 

How far the xkiifehievoornefs ^f tite original texfi 
ht& been €i>r«d by tins amendkBCOC, may be feen frotti 
Dn Forneaux, Lett. S. p, 30, 2d edit. 

[/} I Cdmm, 140. I would not be altogethef po« 
fitive, how far it was he meant this perltialion ihouki 
extend itfelf in potAc of time : whether to thofe iofH"- 
totions only that happened to be in force at the indi- 
vidual inilant oi his writing : or whether to fach opi 
pofite inftittttions al{b as, within any gi^^t^diftance of 
time from that indant, eith^ had been in force, ot 
were about to be. 

His words are as fello^ws : «• AH thefe rights and 
*' liberties it is otw birthright to c»joy entiiv j iinlefy 
** where the Laws of our country havt laid tiiem nnder^ 
neceiary reftrainte. Reftraints in themfdves fcr 
gentte and moderate, as will appear upon forthdr 
enquiry, that no man of fenfe or prohity would wift 
" to fee them flackened. For all of ns have it in oar 
" choice to do e^efy thing that a good man would ddire 
** to do J and are rtfflrained from nothing, but what 
•* woiild be pernicions either to onrftlves or our fel- 

** low citizens." 

lO If 
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It i« not here that he aflurct us ia point of feft> i r 

... Kepreiien- 

that there never has been an alteration made in the ^^le paffages 

Law that men have not afterwards found reafon to from the 

^r 1 work at large, 
regret [f]. ^^ * 
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If the Reader would know what thefe rights and 
liberties are, I anfwer him oat of the fame page, the/ 
are thofe, ^* in oppofition to one or other of which 
** rvery fpecies of compulfive tyranny and oppreflion 
** muft adiy having no other objefl upon which it can 
•* fojpbly be employed.'* The liberty, for example, of 
worfhipping God without being obliged to declare a 
belief in the XXXIX Articles, is a liberty that no 
" good man^^"^** no man of fcnfc or probity/* "would 
•« wiih** for. 

[f ] I Comm. 70. If no reafon can be found for an 
inftitution, we are to fuppofi one : and it is upon the 
ftrength of this fuppofed one we are to cry it np as 
reafonable : It is thus that the Law is jufiifiid of btr 
thiUrtn. 

The words are— <* Not that the particular reafon of 
'* every rale in the Law can^ at this diflance of time, 
^' be always precifely affigned ; but it is fufficient 

that there be nothing in the rule flatly contradictory 

to reafon, and then the Law will pnfunu it to be 
** wdl founded. And it hath been an antient obferva- 
** tion in the Laws of England,** - (he might with as 
good ground have added — and in alt other Laws) 
** That whenever a Handing rule of Law, of which 
<' the reafon, perhaps, could not be remembered or dif- 
'^ cerned, hath been [wantosdy] Broke in upon by 
" ftatistts or mm r^olutions^ the wifdom of the rule 

" hatih 
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It is not here that he turns the LaW intd 



Reprehen* 

fibic paflages a Caftle, 

from the 

wo/katIarg«. 

'' hath in the end appeared from the inconTeniencie* 
'* that have followed the innovation." 

Whed a fentiment is ezprefledy and whether from 
taation, or from confufion of ideas, a claafe is put in 
by way of qaalifying it that turntf it into nothing, ia 
this cafe if we would form a fair eftimate of tlie ten- 
dency and probable effied of the whole paffage, tbd 
way is^ 1 take it, to confider it as if no fach claufe were 
^ there. Nor let this feem ((range. Taking the qaali£- 
eation into the accdunt, the fentiment woold make ho 
imprelHon on the mind at all : if it makes any, the 
qaalification is dropped, aud the mind is affected in the 
fame manner nearly as it would be were the fendmeaC 
to fland unqualified. 

This» I think, we may conclude to be the cafe witk 
the paiTage above*mentioned. The word ** nuantonlj ^ 
is, in purfuance of our Author's fUnding policy, put in 
(>y way of falvo. H^itb it the fentiment is as much ai 
comes to nothing. tFiiiout it, it would be extrava- 
gant. Yet in this extravagant form it is^ probably, if 
in any, that it paffes upon the Reader. 

The pleafant part of the contrivance is, the mea* 
tioning of " Statutes'^ and " Refolutions" (Refolutions 
to wit, that is Deciiions, Of Courts of Juflice) in the 
fame breath ; as if whether it Were by the one of them 
or the other ichat a rule of Law was broke in upony 
made no difference. By a Rt/oiution indeed, a new Re- 
folution, to break in upon 2i.ftanding rule, is a pra&ice 
that in gck>d truth is big with mifchief. But this ijiif- 

chief 
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' a Caftle, for the purpofe of oppofmg every idea of r T 

^* fundamental** fible.paffageg 

from the 
, ■ ' ■ ■ . work at large, 

thief on what does it depend ? Upon the rule's being si 
rtafinahli one? By no means: but upon it*s being a 
Ponding^ an eftablilhed one. Reafonable or not reafon- 
able* is what makes comparatively but a trifling dif* 
ference. 

A new refolution made in the teeth of an old-efta->> 
blifhed rule is mifchievous — on what account? In 
that it put^ men's expe£lations univerfally to a faulty 
and (hakes whatever confidence they may have iiv the 
itability of any rules of Law^ reafonable or not rea** 
fonable : that ftability on which every thing that is va- 
luable to a tnan depends. Beneficial be it in ever 
fo high a degree to the party in whofe favour it is 
made, the benefit it is of to him can never be fo great 
as to outweigh the mifchief it is of to the community 
at large. Make the bell of it, it is general evil for 
the fake of partial good. It is what Lord Bacon calls 
fetting the whole houfe on fire, in order to roafl one 
man's eggs. 

Here then iht/alvo is not wanted : a ** new refo- 
** lution can never be acknowledged to be contrary to 
•* a (landing rule," but it mud on that very account 
be acknowledged to be " njuanton,^^ Let fuch a refolution 

be made, and ** inconveniencies " in abundance will 

■ 

fure enough enfue : and then will appear —what? not 
by any means ** the wifdom of the rule," but, what is 
a very different thing, the folly of breaking in upon it. 
It were almofl fuperfluous to remark, that nothing 
of all this applies in general to a flacute : though par- 
ticular Statutes may be conceived that would thwart 

c the ^ 
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It 



the courib of exp<6tation» and by that means prodace 
mifchief in the fame way in which it is produced hf 
irregular refolution^, A new ilatute» it is manifeU, 
cannot, nnlefs it be fimply a declaratory one, be made 
in any cafe, but it muft break in upon fome itanding 
rule of Law. With regard to a Statute then to tell us 
that A ** wanton ** one has produced " inconvenien- 
'' cies/' what is it but to tell as that a thing that has 
been roifchievous has produced mifchief? 

Of this temper are the arguments of all thofe doat* 
ing politicians, who, when out of humour with a par- 
ticular innovation without being able to tell why, fet 
themfelves to declaim againft ^7/ innovation, becaufe it 
is innovation. It is the nature of owls to hate the 
light : and it is the nature of thofe politicians who are 
wife by rote, to deteft every thing that forces them 
either to find (what, perhaps, is impofllble) reafons for 
a favourite perfuafion, or (what is not endurable) to 
difcard it. 

[r] 3 Comm. 268, at the end of Ch. XVIL which 
concludes with three pages againfl Reformation. Our 
Author had better, perhaps, on this occafion, have 
kept clear of allegories : he fhould have confidered 
whether they might not be retorted on him with fevere 
retaliation* He fhould have confidered, that it is net 
eafier to ifim to turn the Law into a CafUe, than it h 
to the imaginations of impoverifhed fnitors to people 
it with Harpies. He ihould have thought of the den 
7 of 
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thofc beneficent Legiflators, whofe care it has been .fible paiTaget 

to pluck the maflc of Myftery from the face of ,^^|^|^jim.g^^ 

Jurifprudcnce [i]. 

If 



of Cacu8» to Whofe enfeebled optics, to whofe habits of 
dark and fecret rapine, nothing was fo hateful, nothing 
ib dangerous, as the light of day. 

VI 3 Comm. 322. It is from the deciiions of 
Courts of Juftice that thofe rules of Law are framed, 
on the knowledge of which depend the life, the for* 
tune, the liberty of every man in the nation. Of 
thefe decifions the Records are, according to our Au^ 
thor [i, Comm* 71.] the moil authentic hifiorict* 
Thefe Records were, till within thefe five-and*forty 
years, in Law-Latin : a language which, upon a high 
computatioQ, about one man in a thoufand nfed to 
fancy himfelf to underftand. In this Law-Latin it is 
that our Anther is fatisfied they fhould have been con« 
tinned, becaufe the pyramids of Egypt have flood 
longer than the temples of Palmyra. He obferves to 
us, that the Latin language could not exprefs itfelf on 
the fubje£t without borrowing a multitude of words 
from our own : which is to help convince as thit of 
the two the former it the fitteft to be employed. He 
gives us to nnderfland that* taking it altogether, there 
could be no room to complain of it, feeing it was not 
more unintelligible than the jargon of the fchoolmen> 
fome paifages of which he inftances ; and then he goet 
oil, ** This technical Latin continued in uie from 
** the time of iu £rft introdudion till the fubver« 

c a « fion 
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If here S ^ ^^^ where, he is eager to hold 

the 

• V. infra, Ch. III. par. VII. p. 103. 



iion of onr antient cosftitation under Cromwell; 
when, among manjr other innovations on the body of 
the Law, fome for the better and ibme for the worfe, 
the language of oor Records was altered and turned 
into Englifh. Bat at the Reftoration of King 
Charles, this no'velty was no longer countenanced; 
the praftifers finding it very difficult to ezprefs them- 
felves fo concifely or fignificantly in any other lan-^ 
guage bat the Latin. And thus it continued with- 
out any feniible inconvenience till about the year 
1730, when it was again thought proper that the 
Proceedings at Law fhould be done into Englifli, and 
it was accordingly fo ordered by ilatute 4 Geo. II. 

€■ 26. 

** This was done (continues our Author) in order 
that the common people might have knowledge and 
nnderilanding of what was alledged or done for and 
againft them in the procefs and pleadings* the 
judgment and entries in a caufe. Which pnrpofe I 
know not how well it has anfwered ; but amr apt to 
fuffeQ that the people are now, after many years 
experience, altogether as ignorant in matters of law 
as before.** •* - 

In this fcornful paifage the words novelty-^one into 
Englifh— ^j// to fu/peiSt — altogether as ignorant— fuf- 
ficiently fpeak the afFedion of the mind that didated 
it. It is thus that oar Author chuckles over th^ fup- 
poffd defeat of the Legiflature with a fond exultation 
6 which 
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the cupi "of flattery to high flation, he has ftopt r 7 ' 

fhort, fible paiTages 
, from the 

' work at large. 

whUH all his difcretion could not perfuade him to 
fhpprefs. 

Th e cafe is this. A large portion of the body of the 
Law was, by the bigotry or the artifice of Lawyers, 
locked up in an illegible character, and in a foreign 
tongae. The ftatnte he mentions obliged them to give 
up their hieroglyphicks, and to reftore the native 
language to its rights. 

This was doing much ; but it was not doing every 
thing. Fiftion, tautology, technicality, circuity, 
irregularity, inconfiftency remain. But ^bove all the 
peftilential breath of Fiftion poifons the fcnfe of every 
inftrument it comes near. 

The confequence is, that the Law, and efpecially 
that part of it which comes under the topic of Pro- 
cedure,^/// wants much of being generally intelligible. 
The fault then of the Legiflature is their not having done 
enough. His quarrel with them is for having done any 
thing at all. In doing what they did, they fet up a 
light, which, obfcured by many reniainifig clouds, is 
ftill but too apt to prove an ignis fatuus : our Author, 
inllead of calling for thofe clouds to be removed, depre- 
cates all light, and pleads for total darknefs. 

Not content with reprefenting the alteration as ufe- 
lefs, he would perfuade us to look upon it as mif- 
chievous. He fpeaks of " inconveniences." What thefc 
inconveniences are it is pleafant to obferve. 
• In the firft place, many young praftifers, fpoilt by the 
indulgence of being permitted to carry on their bufi- 

c 3 nefs 
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r r fhort, liowevert in diis pUcc, of idolatry [/]• 

fible palTiLges It 

from the 

work at large. 

nefs in their mother-tongue, know not how to read a 
Record apon the old plan. '* Many Clerks and At- 
'* torniesy*' fays our Author, " are hardly able to 
*' read, much lefs to underftand a Record of fo modern 
«< a date as the reign of George the Firft." 

What the mighty evil is here, that is to outwe^^ 
the mifchief of almoft univerfal ignorance, is not aU 
together clear : Whether it is, that certain Lawyers, i^ 
a cafe that happens very rarely, may be obliged to get 
^ afiiHance : or that the bufinefs in fach a cafe may paft 
from thofe who do not underfland it to thofe who do. 

In the next place, he obierves to us, *' it has much 
** enhanced the expence of all legal proceedings : for 
** fince the praftifers are coniined (for the fake of tha 
*^ ftamp-dttties, which are thereby 'confiderably eiH 
** creafed) to write only a ftat^d number of words in a 
** Iheet ; and as the Englifli language, through tho 
*' multitude of its particles, is much more verbofe thaa 
^* the Latin; it follows, that the number of Aeeta 
*' muft be very much augmented by the change.*' 

I would fain perfuade myfelf, were it poflible, that 
this unhappy fophifm could have pafled upon the in* 
ventor. The fum adluaily levied on the public on 
that fcore is, upon the whole, either a proper fum or it 
is not. If it /'/, why mention it as an evil f If it it 
not^ what more obvious remedy than to fet the duties 
lower ? 

After all, what feems to be the real evil, notwith* 
fianding our Author's unwilliogneft to believe it, is, 

that 
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It is not then, I fay, this part, it is not even any ^^^^^^ 

part of that Introdudlion, to which alone I have fible paffagcs 

any thoughts of extending my examination, that is ^Qrkatl»r«^ 

the 



that by means o£ this alteration, men at large are in a 
Ibmewhat better way of knowing what their Lawyers 
are aboat : and that a difintereflcd and enterprising 
Legiflator, ihould happily fuch an one arife, would now 
with fomewhat lefs difficulty be able to fee before 
him. 

[/] In the Seventh Chapter of the Firft 6ook» The 

King has •• uttributes'^ i'* he pofleffes " ubiquity \ -;* 
he is '' all'perftSf and immortall.** 

Thefe childifh paradoxes, begotten upon fervility by 
falfe wit, are not more adverfe to manly fentiment, 
than to accurate apprehenfion. Far from contributing 
to place the inftitutions they are applied to in any clear 
^point of view, they ferve but to dazzle and confound, 
by giving to Reality the air of Fable. It is true, they 
are not altogether of our Author's invention : it is h,e» 
however, that has revived them, and that with im-^ 
provements and additions* < 

One might be apt to fuppofe they were no more than 
fo many tranficnt flaflies of ornament : it is quite others 
wife. He dwells upon them in fober iadnefs. The 
attribute of ** ubiquiiy^ in particular, he lays hold of, 
and makes it the bails of a chain of reafoning. He 
Ipins it out into confequences : be makes one thing 
f* /olhw^* from it, and another thing be fo and fa 

^ I Comm. 242. 

t 1 Comm. Ch. VII. p. 234, 2)8, 242, Firft Edition. 

% I CoiBffl. Ch. Vn. p. 260, Ftrft £diti«n.^ 
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*- the principal feat of, that poifon, againft which it 

iible paiTages was the purpofe of this attempt to give an antidote, 
work atlarsrc '^^^ fuhjeft handled in this part of the work is fuch, 

as admits not of much to be faid in the perfon .of 
the Cienfor. Employed, as we have feen, in fettling 
matters of a preliminary nature — in drawing out- 



'* for the fame rea/sn :*' and he ufcs eni)>hatic terms, aa 
if for fear he fhould not be thought to be in earneft* 
•* From the ubiquity," fays our Author [i Comm* 
p. 260] •* it /oliowfy that the King can never be non- 
** fuit ; /or a nonfuit is the defertion of the fuit or 
** a6iion by the non-appearance of the plaintiff in 
*• Court."—" For the fame reafon alfo the King 
" is not faid to appear by his Attorney, as other men 
'< do ; for he always appears in contemplation of Law 
** in his own proper perfott." 

' This is the ca(e fo foon as you come to this laft (en-> 
tcncc of the paragraph. For fo long as you are at the 
lad but two, ** it is the regal office, and not the royar 
** perfon, that is always prefent." All this is fo drily" 
and fo flri£lly true, that it ferves as the ground work 
of a metaphor that is brought in to embelliih and en* 
liven it. The King, we fee, //, that is to fay is nof, 
prcfent in Court. The King's Judges are prefent too. 
So far is plain downright truth. Thefe Judges, then, 
fpeaking metaphorically, are fo many looking-glafles, 
which have this fingular property, that when a maa 
looks at them, inftead of feeing his own face in them, 
he fees the King's. " His Judges," fays our Author, 
♦* are the mirror by which the King's image is r^- 
«^ fledcd," 

line$. 
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Reprehen- 
to enter into the details of any particular inftitu^ fible paflaget 

tion. If I chofc the IntroduAion then in preference ^"'f ^^^ 

^ work at large. 

to any^other part, it was on account of its affording 
the faireft fpecimen of the whole, and not on ac- ' 
count of its affording the greateft fcope for cenfure. 

Let us reverfe the tablet. While with this free- Its merits* 
dom I expofe our Author's ill deferts, let me not 
be backward in acknowledging and paying homage 
to his various merits : a juftice due, not to him 
alone, but to that Public, which now for fo many 
years has been dealing out to him (it cannot be fup- 
pofed altogether without title) fo large a meafure 
of its applaufe* 

Correct, elegant, unembarraifed, ornamented, 
the Jiyle is fuch, as could fcarce fail to recommend 
a work ftill more vitious in point of matUr to the 
multitude of readers. 

He it is, in (hort, who, firft of all inftitutional 
writers, has taught Jurifprudence to fpeak the lan- 
guage of the Scholar and the Gentleman : put a 
pplifh upon that rugged fcience : cleanfed her from 
the duft and cobwebs of the oifice : and if he has 
Aot enriched her with that precifion that is drawn 
only from the fterling treafury of the fciences, has 
decked her out, however, to advantage, from the 
ti)ilette of clafSc erudition : enlivened her with me^ 

taphors 
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(aphors and allufipni : and ftnt ber ateoad i|i feme 
meafiuc to ioftruA, and in ftUl greater meafoDa i» 
entertain, the moft mifcelianeoua and even tha moft 
£iftidious focieties. 

The meat to which, aa much perhaps ai to aiqrt 
the work ftands indebted for its reputation, is the en« 
chanting barmony of its numbers : a kind of merit 
diat of itielf is fuffcient Co give a certain degree of 
celebrity to a work devoid of every other. So much 
is man governed by the ear. 

The fundion of the Expofitor may be conceived 
to divide itfelf into two branches: that of hiftorj^ 
and that of fimple inrmftraAm. The bufinefs of 
hiftory is to reprefent the Law in the ftate it hat 
been in, in paft periods of its exiftence : the bufi* 
nefs of fimple demonftration in the fenfe in which I 
will take leave] to ufe the word, is to reprefent the 
Law in the ftate it U in for the time being \v\. 

Again, 



\ni\ The word iimonfiraiiw may here feem, at firft 
fight, to be out of place. It will be eafily perceived 
that the fenfe here pat upon it is not the fame with 
that, in which it is employed by Logicians and Mathe- 
maticians. In our own language, indeed, it is not 
very familiar in any other fei^fe than theirs:' but on 
the Continent it is currently employed in many other 

fciences. 
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AgsnQi to the head of demonftration belong the j , ■ 
feymi tmiineflisi of arranjgimiftt^ narratUnj and cm^ 
ji&un. Matter of narration it ma^ be called^ 
where the Law is fuppofed to be explicit^ clear^ and 
fettled: niatter of tonje£lure or interpretatiottf 
whece it is obfcure^ filent, or unfteady. It is mat* 

ter of lurangemeat to dijlribui$ the feveral real or 
liippofed inftitutions into different mafles» for the 
purpoie of a general furvey ; to determine the ^rJUr 
in which thofe mailfes (ball be brought to viewi 
and to find for each pf them a nana. 

The bttfinefles of narration and Interpretation are 
converfsmt chiefly about particular inftitutions. IntQ 
the details of particular inftitutions it has not been my 
purpofe to deicend. On thefe topics, then, I may 
fay, in the language of procedure, nonfum inform 
matus. Viewing the work in this light> I have no-* 
thing to add to or to except againft the public voice. 
* Htftorj is a branch of inftrudion which our Au« 
thor, though not rieidly neceflary to his defign^ 
called in, not without judgment, to caft light and 



fciences. The French, for example, have their lA- 
mowftrMiurs de botaniqiUf d'anaiomiit de pkxfij^^ ixpM" 
mimialif lie. I ufc it oat of neceffity ; not knowing of 
any other that will fait the purpofe. 

ornament 
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ornament on the dull work of fimple demmflration f 
this part he has executed with an elegance which 
firikes every one : with what fidelity, having not 
very particularly examined, I will not take upon 
me to pronounce. 

Among the moft difficult and the moft important 
of the fun£tions of the demonftrator is the bufinefs of 
$[rrangement. In this our Author has been thought, 
and not, I conceive, without juftice, toexcell; at 
leaft in comparifon of any thing in that way that 
has hitherto appeared. 'Tis to him we owe fuch 
an arrangement of the elements of Jurifprudence, 
as wants little, perhaps, of being, the beft that a 
technical nomenclature will admit of. A technical 
nomenclature, fo long as it is admitted to mark out 
and denominate the principal heads, ftands an in- 
vincible obftacle to every other than a technical ar- 
rangement. For to denominate in general terms, 
what is it but to arrange? and to arrange under 
heads, what is it but to denominate upon a large 
fcale ? A technical arrangement, governed then in 
^is manner, by a technical nomenclature, can never 
be otherwife than confufed and unfatisfaSiory, The 
reafon will be fufficiently apparent, when we under- 
fiand what fort of an arrangement that muft be 
which can be properly termed a natural one. 

That 
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't'hat arrangement of the materials of any 7; ' ". 

° . Ideaof ami- 

icience may, I take it, be termed a natural one, f„ral ar* 

which takes fuch properties to charaflerize them by, ^'^og^ni^'^t. 

as men in general are, by the common conflitution 

of man's nature^ difpofed to attend to : fuch, in 

other words, as naturally^ that is readily, engage, 

and firmly fix the attention of any one to whom 

they are pointed out. The materials, or elements 

here in queftion, are fuch a£tions as are the obje£U 

of what we call Laws or Inftitutions. 

Now then, with refpe£l, to actions in general, 
the^ is no property in them that is calculated fo 
readily to engage, and fo firmly to fix the attention 
of an obferver, as the tendency riiey may have tOy or 
divergency (if one may fo fay) fr^my that which may 
be flyled the common end of ail of them. The end I 
meaii is Happinefs \vji] : and this tendency in any a£): 
is what we flyle its utility : as this divergency is that 



[otf] Let this be taken for a truth upon the au- 
thority of Ariftotli : I mean by thofe, who like the 
authority of Ariftotle better than that of their own ex- 
perience. .nct0'd& Tix^n$ fays that philofopher, jceu 

ayA^ov TiVQi iftiff^At J^okh' J\to KAKe^s atti^^vavtq 

feuvtroi rm (underftand n;<ti^TOf) TEAQN.— Arift. 
£th. ad Nic. L. I. c. i» 

to 
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--■ to vMch we give ^e iiaiCie' of inij^ittmi/h*fi, 

mQiCSL of It MIN ^ 

fural ar- With refpeft then to fucb aflkms in partictilBr as 

laugeineftt. ^^j.^ among the objcfts of the Law, to point out to a 

man the utility of them or the mifcbieToufneft, it 
the only way to make him fee ekartj that property 
of them which every man is in fearch of; the only 
way, in fhort, to give him fatisfa^ion. 

From utility then we may denominate a prindpU^ 
Aat may fenre to prefide over and govern, as it 
were^ fuch arrangement as ihali be made of the 
feveral inftitutions or combinations of inftitutions 
that compofe the matter of this fctence : and it is 
Ibis principle, that by putting its ftamp upon the 
feveral names given to thofe combinatiotes, can 
alone render Jatisfa^ory and r/rar any arrangement 
that can be made of them. 

Governed in this mannner by a principle that is 
fecognixed by all men, the fame arrangement that 
would ferve for the jurifprudence of any one coun- 
try, would ferve with little variation for that of any 
other. 

Yet more. The mlfchievoufnefs of a bad Law 
would be detected, at leaft the utility 6f it would be 
rendered fufpicious, by the difficulty of finding a 
pl^ce for it in fuch an arrangement : while, on the 
other hand, a technical arrangement, is a fink that 
with equal facility will fwallow any garbage that is 

thrown into it. 

That 
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That d^is advantage may be poflfefled by a natu« ., 
ral arrangement, is not difficult to conceive. Infti- imral ar* 
ttttions would be tharaflerized by it in the only ^ 
Uhiverfal Way in which they can be charaAerised ; 
by the nature of the feveral mdes of condt^ whidi^ 
by prohibiting, they conftitute offimces [^r]. 

Thefe ofiences would be coReded into clafles 
denominated by the various modes of their irv^« 
X^ncy from the common ihd\ that is, as we have 
faid, by their various forms and degrees of mlfcUi^ 
voufmfs : in a word, by thofe properties which arc 
napmt fox their being made ^fflmas : and whether 
mny fuch mode of conduft poilefles any fuch pro« 
perty is a queftion of experience [y]. N6w» a 
bad Law is that which prohibits a mode of condud' 
dut is not mifchievous [sj. Thus would it be 
found impra&icable to place the mode of conduA 
prohibited by a bad law under any denomination of 



[#] Oflencesy die reader will remember, may as 
well be offences of mmffiottt as of commijhm I would 
avoid the embarraflment of making fepvate mention 
of fuch Laws as exert themfelves in ccmmMM^mf. ^is 
•n this account I ofe the phrafe ** modi tf conduB^* 
which ittcladet omijfions or foriiarancu, as well as 



[j\ See note [te]. 

£«] See note [x]. 

pfFencey 
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r :: oflFence, without afferting fuch a matter of faft as is 

Idea of a ivtf- ** 

tmraiar- contradicted by experience. Thus cultivated, ia 

rangement. jj^q^^^ ^hg [qI\ q{ Jurifprudence would be found to 

repel in a manner every evil inftitution ; like that 
country which refufes, we are told, to harbour 
any thing venqmous in its bofom. 

The Jympfi of fuch an arrangement would at once 
be a compendium of expofitory and of cmforial Jurii*- 
prudence : nor would it ferve more eiFe£lually to in- 
ftru£t xh^fubjiify than it would to juftify or re- 
prove the Legijlator. 

Such a fynopfis, in Ihort, would be at once a 
map, and that an univerfal one, of Jurifprudence as 
it IX, and a flight but comprehenfive fketch of what 
it ought to be. For, the reafons of the feveral infti- 
tutions comprized under it would ftand expreffed, 
we fee, and that uniformly (as in our Author's fy- 
nopfis they do in fcattered inftances) by the names 
given to the feveral claiTes under which thofe in- 
ftitutions are comprized. And what reafons ? Not 
technical reafons, fuch as none but a Lawyer gives, 
nor any but a Lawyer would put up with [aa} j but 

reafons. 



[aa\ Technical reafons : fo called from the Gretk 
f^X^** which fignifies an art, fcience, or pro- 
fei&on. 

UtiUty 
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m^ttt fuch as vere tlwjr tn themfelvei what Aef ,. 
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might and ought to be» and exprefled too ki Che tural zr* 

maimer they might and ought to be» any mam migltf rangement* 
fee the force of as well as be* 

Nor in this is there any thing that need (af« 
prise us* The conlequences of any Law^ or of 
any z£t whkh is marie the objed of a Law, the 

only jconfegoeiice^ that mien are at ail interefied in» 
^at are they but pmH and fh^re f By fome fiidi 
Woida then as pain and pkafiitt^ the|r may be ex-* 
pnSki.1 and fmn uid pba/iirt at leaft, are words 
whicb a man has no need, we may hope, to go to a 



.^mmt0mmmmmm^mmmmmitmmmmmmmtmtmmmmmm*m0tm 



VtaXi^ is that itandard to which men in general^ 
(except in here and there an instance where they are 
deserfed by piciodices of the religioas clafs» or hnr*^ 
ried away by the force of what is called fmiimatt or 
fi$ting}i UtiKty, as we have fald, is the fiandard to 
whidi they refer a Law or iaftitntion in judging of iti 
title to approbation or difapprobation. Men of Law» 
corrupted by intetefts, or fedneed by iUuftoas, which it 
28 not here our bufinefs to difptay» have deviated from 
it mnch more frequently, and with araeh lefs reienre* 
Hence it is that fuch reafons as pais with LawyerSf 
and widi no one elfe, have got the nase of tnhAcal 
reafons; reafenspeooliarto the «rr# pe^aliar to the 
profeffion. . ... 
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;z ;: * Lawyer to know the meaning of [**]. In tJi« 

Idfca of a M- "^ & L J 

turalBX' fynopfis then of that fort of arrangement which 

^ * alone deferves the name of a natural one, terms 
fuch as thefe, terms which if they can be faid to be-* 
long to any fcience, belong rather to Ethics than to 
Jiirifprudence, even than to univerfal JurifprudencC) 
will engrofs the moil commanding ftations. 

What then is to be done with thofe names of 
clafles that are purely technical ?-— With ofiencesy 
for example," againft prerogative^ with mifprtfions^ 
contempts, felonies, praemunires [cc] i What rela- 
tion is it that thefe mark out between the Laws that 
concern the forts of ads they are refpe£i:ively put to 
fignify, and that common ind wc have been fpeaking 
of? Not any. In a natural arrangement what then 

r 

would bccortie of them ? They would either be ba- 



' {bh'\ The nafin X)f a Law, in fhort, is no other than 
the good produced by the mode of conduft which it en- 
joins, or (which comes to the fame thing) the mifchitf 
produced by the mode of conda^^ which it prohibits. 
This mifcbitf or this good, if they be real, cannot but 
fliew themfelves fomewhere or other in the ihape of 
fain or pUafuru 

[a] Sec in the Synoptical fable prefixed to our 
Author's Analyfis^ the laft page comprehending 
Book IV. 

niibed 



J 
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hiflied at once to the region of quiddities and &i- . 

Idea of a na* 
^Jiantial forms ; or if, and in deference to attachments tural ar- 

, too inveterate to be all at once diflblved, they were 'a»g««*«»^ 

fiili to be indulged a place, they would be flationed 

in the corners and bye-places of the Synopfis : fta- 

tioned, not as now to give lights but to receive it. 

But more of this, perhaps, at fome future time. 

To return to our Author. Embarrailed, as si 

faian muft needs be, by this blind and intra£lable 

nomenclature, he will be found, I conceive, to have 

done as much as could feafbhably be expeded of a 

writer fo cirCumftahced ; and more and better thai! 

was ever done before by any onei 

. In' one partj particularly, df his Sjrnopfis*^ feve^ Merits of the 

work re* 
ral fragments of a fort of hiethod which is, or at fumed. 

leaft comfes near to, what, may be tejrmed a natural 

one \dd[\j are aftually to be found; We there read 

of •' corporal injuries j" of ** offences agaiiift peace ^^^ 

dgairtft " health 'i^ againft " perfinal fecurity [eel j** 

^^ liberty :'^'-^ 



*' ¥ 



* It is that which comprises his IVth Book^ in- 
titled Public Wrongs. 

.[ddl Fragmentu methodi naturalis*''^LiKifmi PhiL 
Bot. Tit. Syflemata$ par. 11% 

\ee'\ This title aiFords a pertinent inflaiice to exem- 
plify the ufc that a natural arrafigenient may bt of in 

da repelling 
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'• # Sieriy :"— *< property /'.^Kght is let in, thowgji 

Merits of the 

work re- irregularly, at various places. 

famed. j^^ ^ unequal imiution of this Synopfis thit baa 

lately been performed upon what is called the Chit 

Latv, all is technical. All, in flioft, is darkneis. 

Scarce a fyllable by whidi a man would be led to 
filfped, that the afFair in hand were an afEnr Aat 

bappinefs or unhappinefs was at all concerned 

in[/3. 

To 



mfmrnFi^^^m 



rejielling an incompetent inftitution. What I inean is 
the fort of filthinrfs that is termed unnatural. This 
oar Author has ranked in his clafs of Offenas agednfi 
*^ ptrfond ficuritf^^ and, in a fubdiTifioa of it, intitled 
*< Corporal Itijuriet" In fo doing, then, he has aflerted 
a fa6l : he has aflerted that the offence in queftion is 
an offence againft perfonal fecurity; is a corporal ln« 
jury^ is, in ihort, prododive^of anhappinefs iutbat way. 
Now this is what, in the cafe where the aft is com- 
Viiued hy conJeMt,' is manifeftly not true. Folpfti wmfii 
injuria. If then the Law againft the offence in queA 
tion had no other title to a place in the fyftem than 
what was founded on this faS^ it is plain it woald 
have none. It would be a bad Law altogether. The 
mifchief the offence is of to the community in this, 
cafe is in truth of quite another nature, and woald come 
under quite another clafs. When againft confent, 
there indeed it does belong really to this clafs : but then 
it would come under another name. It woald .come 
ooder that of Rape. 

[/*] I think it is Selden« fomewhere in his Tatk^ 

7 tali. 
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Ta return^ once more, to our Author's Com*- ,^ . 

mentairied. Not even in a ctnforial view would I- be work re* 

c a' ' 

iinderftood to deem them altogether without merit. * " 

For the inftitutions commented on, where they are 
capable of good reafons, good reafons are every 
BOW and then given : in which way, fo far as it 
goes, one-half of the Cenfor^s taflc is well accom« 
pliibed. Nor is the dark fide of the pidUire left ab.^- 
fc^utejy untouched., Under, the head of ** Trial 
•* by Jury,** are fomc very )uft and intereftkig re-- 
marks on the yet-remaining imperfe£Hoas of that 

mode 



talkt that fpeaks of a wfaimiical notion he had hit apon 
when a fchool boy^ that with rtjgtaA to Ca'^r and 
JufitHf and thofe other perfonages of antiquity that 
gave him fo mach trouble, there was not a fy liable of 
truth in any thing they faid^ nor in fad were there 
ever really any fuch perfons ; but that the whole^ affair 
was a contrivance of parents to find employment for 
their childrea. . Much the fame fort of notion is that 
which, thefe technical arrangements are calculated to 
give us of Jurifprttdence : which in thenoi ftandfr repre* 
fented rather as- a gairie at Cramho for Lawyers to whet 
their wits at, than as that Science which holds in her 
hand the happinefs of nations^ 

Let mi however, di6 so nian wrong. Where' the 
foecefs has been worie, the dii^calty was gresuer. That 

d 3 deteHable 
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rr": 77" mode of trial • : and under that of ^* Aflurahce^ 

Ments of tbe 

work re- <* by matter of Record," on the lying and extori-; 

tious jargon of Recoveries f. So little, however, 
are thefe. particular remarks of a piece with the 
general difpofition, that fliews itfelf fo ftrongly: 
throughout the work, indeed fo plainly adverfe to 
the general maxims that we have feen, that I can 
fcarce bring myfelf to attribute them to our Au- 
thor. Not only diforder is announced by them, 
but remedies, well-imagined remedies, are pointed 
out. One would think fome Angel had been fow« 
ing wheat among our Author's tares [gg]* 

With 



deteflable chaos of inftitutions which the Analyft lad;- 
mentioned had to do vyith, is ftill more embaraiTed witl^ 
a technical nomenclature than oar own. 

• 3 Comm. Ch. XXIII. p. 387. 

f a Comm. Ch. XXI. p. .360* 

[gg] The difference between a generous and deter-* 
mined afFe&ion, and an occafional, and as it wer« 
forced contribution^ to the caufe of reformation, may 
be feen, I think, in thefe Commentaries^ com- 
pared with another celebrated work on the fubjedt 
of our Jarifprudence. Mr. Barrington, whofe agree- 
able Mifcellany has dope fo much towards opening 
men*s eyes upon this fubje£l ; Mr. Barrington, like an 
aAive General in tbe fervice of the Public, ftorms thf 

firong-holds 
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With regard to this Effay itfelf, I have not much TZ T^ 

** ' ' . Manner m 

to fay. The principal and profeffed purpofe of it which the 
is, to expofe the errors and infuffici'enctes of our ^^ ^^^ ^^ 
Author. The bufinefs of it is therefore rather to duftcd. 
overthrow than to fet up ; which latter tafk can feU 
dom be performed to any great advantage where the 
former is the principal one. 

To guard againft the danger of mifreprefentation, 
%nA to make fure of doing our Author no injufllce, 
his own words are given all along : and, as fcarce 
any fentence is left unnoticed, the whole comment 
wears the form of what is called a perpetual one* 
With regard to a difcourfe that is fimply inftitu- 
tionah and [in which the writer builds upon a plan 
of his own, a great part of the fatisfadion it can be 
made to afford depends upon the order and con- 
nexion that are eftabliihed between the feveral parts 
of it* In a comment upon the work of another, no 



Ibong-holds of chicane, whfrefoever they prefent 

fhexnfelves^ and particularly fi£lions» without referve. 

Our Author, like an artful partizan in the fervice of 

the profel&on> facrificet a few, as if it were to fave , 

the reft. 

Deplorable, indeed, would have been the ftudent -t 

chance for falutary inftrudion, did not Mr. Barrington's 

work in fo many inftances, furniih the antidote to our 

Anthor^s poifons. 

5 fuch 
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Afanner in ^^ conncftioiJ, or at.leaft no fuch ord^r, caabe 

which the aftabliihed commodioufly, if at alL The order of 

bas been con- ^^ comment is preicribed by the order^ perhaps the 

duftcd. diforder, of the text. 

The chief employment of this EfTay, as we have 
faid, has necefiarily been t» overthrow* In the little, 
therefore, which^has been done by it in the way of 
fitting up^ my view has been not fo much to think 
for the Reader, as to put him upon thinking for 
himfelf. This I flatter myfelf with having done on 
feveral interefting topics ; and this is all that at pre* 
fent I propofe* 

Among the few pofitions of my own which I 
have found pccaiion to advance, fome I obferve 
which promife to be far from popular, Thefe it is 
likely may give rife to very warm objeSions : ob- 
jedions which in themfelves I do not wonder at^ 
and which in their motive I cannot but approve* 
The people are a fet of mafters whom it is not in a 
man's power in every inftance fully to pleafe^ and at 
the fame time faithfully to ferve. He that is re- 
folved to perfevere without deviation in the line of 
truth and utility, muft have learnt to prefer the ftill 
whifper of enduring approbation, to the fhort-lived 
buftle of tumultuous applaufe. 

Other pallages too there may be^ of which fomlb 
farther explanation may perhaps not unr^onably 

be 
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be demanded. But to give thefe explanations, and jammer in, 

to obviate thofe objedions, is a ta(k which, if exe* which the 

prcfeat B/Ehf 
cuted at all, muft be referred to fome other oppor- ^ (^^^ ^^^ 

tunity. Confiftency forbad our expatiating fo far «*>ft«a^ 

as to lofe fight of our Author : fince it was the line 

cf his courfe that marked the boundaries of ours. 
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A 

F R A Q M E N T 

O N 

GOVERNMENT, 

INTRODUCTION. 

I. 

TH E fubjcd: of this examination^ Introduc- 
is a paflagc contained in that part tio^» 
of Sir W. BLACKSTONE's L 
Commentaries on the Laws of J^J^J'^'J^ J^^ 
England, which the Author has ftiled intioduaion. 
the Introduction, This Introduftion 
of his ftands divided into four Sections. 
The ^/&y? contains his difcourfe " On 
*' tJbe STUDY of tie Law." The Jecond, 
entitled " 0/ the Nature of Laws in 
** generaly' contains his fpeculations con- 

B cernuig 
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Introduce cerning the various objefts, reil or imagi-^ 

TioN. nary, that are in ufe to be mentioned uri- 

» \ ■■■« . ■■ 

dcr the common name of Law. The third, 
entitled ** Of the Laws of E^GLAifD,'* 
contains fuch general obfervations, rela- 
tive to thefe laft mentioned Laws, as 
feemed proper to be premifed before he 
entered into the details of any parts of 
them in particular. In the Jburth, en- 
titled, *' Of the Covi^TRiES fuiJeSt to the 
** Laws g/' England," is given a flate*- 
ment of the different territorial extents 
of different branches of thofe Laws. 

What part of 'Tis in ihtfecotid of thefe Sedtions, that 

it is here to ^g flj^JJ gj^^j ^J^^ pafTage propofed for ex- 
be examined. , . . . I 

amination. It occupies in the edition I 
happen to have before me, which is the 
frji (and all the editions, I believe, are 
paged alike) the fpace oi feven pages; 
from the 47th, to the 53d, inclufive. 

His defini- After treating of " Law in general^* of 
ul^y^T the « Law of Nature;' " Law of Reve^ 

«* latiorij'' and " Law of Nations ;* 
branches of that imaginary whole, our 

Author 



Introdu Cf 10«f. J 

Author comes at length to what he calls Iictroduc^ 
" Law municipal:'' that fort of Law, to '^^^* 
which men in their ordinary difcourfc 
would give the name of Law without 
addition ; the only fort perhaps of them 
all (unlefs it be that of Revelation) to 
which the name can, with ftrift propri- 
ety, be applied : in a word, that fort 
which we fee made in each nation, to 
exprefs the will of that body in it which 
governs. On this fubjeft of Law Muni^ 
cipal he fets out, as a man ought, with a 
definition of the phrafe itfelf ; an import- 
ant and fundamental phrafe, which flood 
highly in need of a definition, and never 
fo much as fince our Author has de- 
fined it. 

IV. IV. 

This definition is ufhered in with no A digrcfSon 
fmall difplay of accuracy. Firft, it is dleofit™it'« 
given entire : it is then taken to pieces, g*"®"^ ^^^* 
claufe by claufe ; and every claufe, by 
itfelf, juftified and explained. In the 
very midft of thefe explanations, in the 
very midft of the definition, he makes a 

B 2 fudden 
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Iktroduc- fudden (land. And now it bethinks him 
'^^^^^ that it is a good time to give a differta^ 
tion, or rather a bundle of diflertadons^ 
upon various fubje(5ts — On the manner ia 
which Governments were eftablifhed'-^Oi^ 
the difierent^r/»jr they aflume when they 
are eftablifhed— »0n the peculiar excel- 
lence of that form which is eilabli£hed in 
this country-^On the rights which he 
thinks it neceifary to tell u£» the Go« 
' VBRNMENT in every country has, of 
making Laws-— On the duty of n^akiag 
Laws; which, h^ fays, is alio incum« 
bent on the Government. — In ftatiog 
thefe two lafl heads, I give, as near 
as poflible, his own words ; thinking 
it premature to engage in difcuflioas, and 
not daring to decide without difcuflion, 
on xhtfenfe. 

V. ^ . V. 

This digr«f- The digreffion we are about to cx- 

fion the Alb- , — , - , ' 

jea of the amine, is, as it happens, not at all iQ<» 
SiSdon!''*' volved with the body of the work from 

which it flarts. No mutual references 
or allufions : no fupports or illuflrations 

communicated 
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tomidunicaied or received. It may be Iktrod^c- 
confidered as one fmall work inferted t^^o^* 
ihto a large one j the containwrg- and the 
containe'^^ having fcarce any other con- 
nedion thau what the operations of the 
prefs have given thetn. It is this dif- 
cohneSion that will enable u6 the better 
to beftow on the latter a feparate exami- 
ndtion^ without breaking in upon any 
thread of reafoning, or any principle of 
Ordfer. 

VI 

^^- VI. 

A gehet^ ftatemeht of the topics Our Author's 
touched upon in the digrelTion we are f^^^^^^ *^ 
about to examine, has been given above. 
It will be found, I truft, a faithful one. It 
will not be thought, however, much of a 
piece, perhaps, with the following, which 
our Author himfelf has given us. "This," 
(fays he ^, meaning an explanation he had 

been giving of a part of the definition 
above Ipoken of) ** will naturally lead 
^^ us into a fliort enquiry into the nature 

• I. Comm. P. 47. 

B 3 "of 
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IwTRODuc- ** of fociety and civil government \a\ ; 

** and the natural inherent right that 
*^ belongs to the fovereignty of a flate, 
** wherever that fovereignty be lodged^ 
** of making and enforcing Laws." 

VII. 
No very explicit mention here, we 
may obferve, of the manner in which Go-: 
vernments have been eflablifhed, or of 
the different forms they affume when 
eftablifhed: no very explicit intimation 
that thefe were among the topics to be 
difcuflcd. None at all of the duty oS. 
Government to make Laws : none at all 



vn. 

loadequate. 



\a\ To make fure of doing oor Author no injadice^ 
and to fhew what it is that he thought would ^' na- 
** turally lead us into" this " enquiry," it may be 
proper to give the paragraph containing the explanation 
above mentioned. It is as follows:—*' But farther: 
** municipal Law is a rule of civil conduct, prefcribed 
*• by the /upreme power in a Jiate** ** For Legiflature, 
** as was before obferved, is the greateft aft of fuperi- 
** ority that can be exercifed by one being over another. 
*• Wherefore it is rcquifite, to the very eiTence of a 
** Law, that it be made" (he might have added, " or at 
** Uaft fupported^^ ) ** by the fupreme power. Sovereignty 
''and Legiilature are indeed convertible terms; one 
'' cannot fiibfiH without the other." i. Comm. p. 46* 

of 
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of the Britijh conjiitution ; though, of Introduc- 
thc four other topics we have mentioned, '^^o^^ 
there is no one on which he has been 
near fo copious as on this laft. The rigbt 
of Government to make Laws, that 
delicate and invidious topic, as we 
i)iall find it when explained, is that 
which, for the moment, feems to have 
(wallowed up almoft the whole of his 
attention. 

VIII. vm. 

Be this as it may, the contents of the Divifipn of 
differtation before us, taken as I have i5k^^'*^^"^ 
ftated them, will furniih us with the 
matter of five chapters :— one, which I 
IhtiU entitle ** Formation g/'GovE^tN- 
** ment" — a fecond, ** Forms of Go^ 
'^ vernment"— a third, " British 
** Constitution" — a fourth,** Right 
** of the Supreme Power to make 
« LAws"--a fifth, " Duty of the Su- 
" PREME Power to make Laws." 
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Chap. 
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Subje£l of 
the palTage 
to be ex- 
amined ia 
the prefent 
chapter. 



II. 

1* he pafiage 
recited— 



CHAP. I. 

FollMAtiON of GoVERNMEtlt. 

!• 

THE fitft objeft which our Author 
feems to have propofed to himfelf 
in the differtation we arc about to ex** 
amine» is to give us an idea of the manmr 
in which Governments were formed. 
This occupies the firft paragraph^ to- 
gether with part of the fecond : for the 
typographical divifioii does not feem to 
quadrate very exadly with the intelkSiui^U 
As the examination of this paiTage wj}! 
unavoidably turn in great meafurc upon 
the words, it Will be proper the reader 
(hould have it under his eye. 

II. 

'* The only true and natural founda«- 
*^ tionfe oi fociety^' (fays our Author*) 
" are the wants and the fears of indivi- 
*' duals. Not that we can believe, with 
•* feme theoretical writers, that there 



* I Comm. p. 47. 
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'* evet- ivas a tiiiie whcil there wa* no CSA^. 
*^ (Ufeh thing ttS y&riV/jK I ftftd thM, from I^ 
*« the impulfe of ii^afdn/ fthd through 
<^ a Ibttfe df thdit want^ aAd wtakntf- 
JTes^ individuals met t6g«thdf in d large 
plain^ entered into an mginal cin^ 
*^ tr^^ ftnd chofe the taUeft man pre-* 
fent to be their governor. This no- 
tion^ of m Adtually e^iftibg uhcon- 
^' ne^ed j^ate rf nature^ is too wild to 
^^ be i^rioiifly admitted i and befldes^ it 
id plainly contradi<ftory to the revv- 
ed accounts of the primitive -origin 
'* of mankind^ and their preienratlofl 
'* two thoufand 3rears afterwards ; bdth 
"^ which were effefted by the means of 
fingle families. Thefe formed the iirft 
Jbcieiyy among themfelvesi which every 
day extended its limit^^ and when it 
grew too large to fuhfift with conve* 
^^ nieace in that paftorai ftate^ wherein 
" the Patriarchs appear to have lived, it 
^-* neceflarily fubjiivided itfelf by va-- 
" rioas migrations into more. After- 
^* wards, as agriculture increafed, which 

*^ employs 
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Chap. ^^ employs and can maintain a much 
^* " greater number of hands, migrations 
^^ became lefs frequent; and various 
*^ tribes, which had formerly feparated^ 
re-united again; fometimes by com- 
pulfion and conqueft, fometimes by ac- 
cident, and fometimes perhaps by corn- 
pad:. But though Society had not its 
formal beginning from any convention 
of individuals, actuated by their wants 
** and their fears; yet it is tht fenfe of 
their weaknefs and imperfeiftion that 

■ * 

keeps riiankind together ; that demon- 
" ftrates the neceffity of this union ; and 
*' that therefore is the folid and natural 
** foundation, as well as the cement, of 

fociety : And this is what we mean by 

the original contrast oi fociety I which, 
though perhaps in no inftance it has 
ever been formally expreffed at the 
firft infUtution of a ftate, yet in nature 
and reafon muft always be underftood 
and implied, in the very aft of aflb- 
ciating together: namely, that the 

whole fhould protedt all its parts, and 

'' that 
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*^ that every part fhould pay obedi- Chap. 

** ence to the will of the whole ; or, in !• 
Other words, that the community 
ihould guard the rights of each indi- 
vidual member, and that (in return for 

this proteftion) each individual ihould 
** fubmit to the laws of the commu- 
*' jfity ; without which fubmiffion of all 

it was impoffible that protedion could 

be certainly extended to any. 

For when fociety is once formed, 
** government refults of courfe, as necef- 
*' fary to preferve and to keep th2A fociety 
^* in order. Unlefs fome fuperior were 

^* conftituted, whofe commands and de- 
** cifions all the members are bound to 
obey, they would ftill remain as in a 
Jiate of nature 9 without any judge upon 
** earth to define their feveral rights, and 
" redrefs their feveral wrongs." — Thus 
far our Author. 

III. III. 

When leading terms are made to chop Confufion 

^ , . among the 

and change their feveral fignifications ; leading 
fometimes meaning one thing, fometimes 

another. 






«• Society" 

pat fyhohy* 
motxs to a 
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aftother, ftl the upfliot perhaps hothiiig ; 
Md thid in the compafs of a paragraph ; 
one may judge what will be the complcd:- 
lon of the whole context. This, we 
fhall fee, is the cafe with the chief of 
thofe we have been reading : for inftance, 
with the words "Society,*'-*-" State of 
'^ natore,*'-^** original contrad," *—^ot 
to lire the reader with any more. " So^ 
" ciety" in one place means the iame 
thing ^ ^* a ftdtt (kf nature' does : 'in 
another place it means the fkme as " Go-^ 
" ^otrnmtnt.^' Here, we are required to 
believe there nie*oer was fuch a ftate as a 
ftate of nature: there, we are given to 
underftand there has been. In like man- 
ner with refped: to an original contrast 
we are given to underftand that fuch a 
thing never exifted i that the notion of it 
is ridiculous : at the fame time that there 
is no fpeaking nor ftifring without fup- 
pofing that there was one. 

IV. 
iji. Society means a Jiate of nature. 
For if by " a Jiate of nature' a man 

means 
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means any thing, it is the ftate, I take it, Chap^ 
men are in or Aippofed |o be ini befow ^ 
they are under government : the ftate men ^^^ ^^ »*• 
quit when they enter into a flate of go- oppoM to 
wrnment ; and in which were it not for l! ^'^^ ^ 
government thqr would remain. But by "^^i ifok^ 
the word ^^focietf' it is plain at one time having exift- 
that he means that ftatc. Firft, accord- 
ing to him, coqoes focietyy then aftcr-» 
wards comes government. •• For when 
** fo^iety,** fays our Author, ** is once 
^^ formed, government refults of courfe % 
" as neccflary to preferve and keep that 
" fociety in order*/* — And again, imme- 
diately afterwards, — '* A ftate in which 
•* a fuperior has been conftitutcd, whofe 
•* commands and decifions all the mem- 
•* hers are bound to obey," he puts 
as an explanation (nor is it an inapt one) 
of a ftate of *^ government:'' and **unlefs'* 
men were in a ftate of that defcription, 
they would ftill ^'remain*' he fays, *'as in 
" 2ijiate of nature J' By fockty, there- 
fore, he means, once more, the fame as 
by a ^^ Jiate of nature ;" he offofes it to 

• V. fopra p. I !• 

government. 
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Chap, government. And he ipeaks of it as a 
I* ftate which^ in this fenfe, has actually ex*- 

iftcd. 
V. V. 

••Society"— zdfy^ This is what he tells us in the 
moos to**go- beginning of ihtfecond of the two para* 
••Ycrnmcnt.*' graphs : but all the time xhtjirji para- 
graph laded, fociety meant the fame as 
government. In (hifting then from one 
paralgraph to another, it has changed its 
nature. 'Tis " the foundations of ^ 
ciety *," that he firft began to fpeak of; 
and immediately he goes on to explain to 
us, after his manner of explaining, the 
foundations oi government. 'Tis of a** for- 
" mal beginning" of " Society -f-," that 
he fpeaks foon after ; and by this formal 
beginning, he tells us immediately, that 
he means, '* the original contraB oi Jo- 
*' ciety J," which contrad: entered into, 
" a fiate §," he gives us to underftand, 
is thereby " inftituted," and men have 

^ I . Comm. p. 47« fapra p. 8* 
f I. Comm. p. 47. fapra p. 10. 
^ :|: If Comm. p. 47. foprap. 10. 
\ I. Comm. p. 47. fapra p* ii« 

undertaken 
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undertaken to " fubmit to Laws *." So Chap. 
long then as this firft paragraph lafts, I* 
** focietjy' I think, it is plain cannot but 
have been meaning the fame as ** go^ 

n. VI. • 

3^/^, All this while too, this fame Aftatcofnt- 
** Jiate of nature' to which we have feen of, as never 
*' Society' (a ftate fpoken of as exifting) ?*^°8 **' 
put fynonymous, and in which were it 
not for government y men, he informs us, 
in the next page, would " remain •f'," is a 
ftate in which they never ivere. So he 
expreflly tells us. This ** notion," fays 
he, " of an adlually exifting unconnected 
*' ftate of nature ;" (that is, as he ex- 
plains himfelf afterwards :[; ** a ftate in 
** which men have no judge to define 
*' their rights, and redrefs their wrongs,) 
*^ is too wild to be ferioully admitted |U" 
When he admits it then himfelf, as he 
dots in his next page, we are to under- 
ftand, it feems, that he is bantering us : 
and that the next paragraph is (what one 

* I. Comm. p. 4S. fupra p. 11. 
-f I. Comm. p. 48. fapra p. ii« 
X I • Comm. p« 48. fupra p. ii« 
H I* Comm. p» 47. fapra p. 9. 

ftiould 
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Chap, ihould not otherwife hafc taken k for) % 
I, piece erf" pleafantry. 

Of7i/«i/ ««- 4'^^> The original CQntraSi is a things 
$raa, it's re- we are to undcrftand, that never had cxp- 

siedr-^ ' iftence ; perhaps n6t in any ftate : cer- 
tainly therefore not in all^ ** Perhaps, 
** in no inftance/' fi)rs bur Author, ^* has 
^« it ever been formally expreffed at the 
^' firft inftitution of a ftatc */' 

vm. VIII. 

— aflerted. ^thfyj Notwithftanding all this, we 

muft fuppofe, it fbems, that it had in 
every ftate : *' yet in nature and reafon," 
j(iays our Author) " it muft always be 
*^ underftood and implied -f-." Growing 
bolder in die compafs of four or five 
* pages, where he is fpeaking of our own 
Government, he afferts roundly J, that 
fuph a Contract was a^ually made at the 
firft formation of it. " The legillature 
" would be changed,*' he fays, " from 
** that which was originaily fet up by 

* 1. Comn* p. 46* fupra p. 10. 
1 1. Comoi. p. 46. fupra p. lo* 

X u C^mm* p. 53. 
7 the 
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the ^* general confent and fundamental Chap. 
*' aft of the fociety." I. 

^^•. r IX. 

Let us try whether it be not poffible Attempt to 
for fomething to be done towards draw* theie contra- 
ing the import of thefe terms out of the society dif- 
mift in which our Author has involved Jing«i<^^<i 

into nataral 

them. The word ^* Society," I think, and politic 

N cal 

it appears, is ufed by him," and that with- 
out notice, in two fenfes that are oppo- 
fite. In the one, society, or a state of 

SOCIETY, is ^ut Jynonymous to a state of 
nature ; and ftands appofed to govern- 
ment, or a STATE OF government : 
in this fenfe it may be filled, as.it com- 
monly is, natural society. In the other, 
it is ^\xt fynonymous to government, or 
a STATE OF GOVERNMENT; and ftands 
oppofed to a STATE OF NATURE : in this 
fenfe it may be ftiled, as it commonly is, 
political society. Of the difference be- 
tween thefe two ftates, a tolerably dif- 
tindt idea, I take it, may be given in a 
word or two. 

C X. The 
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Chap. X. 

** The idea of a natural fociety is a nega-- 

X. the one. The ide^ of a political fociety 

tUoKodttf. IS a pofitvoe one. 'Tis with the latter^ 

therefore, we fhould begin. 

When a number of perfons (whom we 
may ftile fidjeSs) are fuppofed to be in 
the habit of paying obedience to a peribn, 
or an aifemblage of perfons, of a known 
and certain defcription (whom we may 
call governor or governors) fuch perfons 
altogether (fubje£is and governors) aVe 
faid to be in a ftate o{ political society*. 

XL 

XI. 

Idea of *aaf«. The idea of a ftate of natural society 
r ocicty. jg^ ^ ^^ j^^^^ £^j j^ ^ negative one. When 

a number of perfons are fuppofed to be 
in the habit of converfing with each other, 

at the fame time that they are not in any 
fuch habit as mentioned above, they are 
faid to be in a ftate of natural so-» 

CIETY. 

* 

* V. infra, par. 12. note [^]. 

XII. If 
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XII. Chap. 

If we refledb a little, wc fhall perceive, ^^ 
that, between thefe two ftates, there is xiE 
not that explicit reparation which thefe drawlng^he 
names, and thefe definitions, might teach ^i"® betweca 
one, at nrft fight, to expeft. It is with 
them As with light and darknefs : how- 
ever diftinA the ideas may be, that are, at 
firft mention, fiiggefted by thofe names, 
the fiings themfelves have no determinate 
bound to feparate them. The circum- 
flance that has been fpoken of as confti- 
tuting the difference between thefe' tv^o 
ftates, is the prefence or abfence of an &a^ 
bit of obedience. This habit, accordingly, 
has been fpoken of fimply as prefent (that 
is as being perfeStly prefent) or, in other 
words, we have fpoken as if thefe were a 
perfeB habit of obedience, in the one cafe : 
it has been fpoken of fimply as abfent 
(that is as being perfectly abfent) or, in 
other words, we have fpoken as if there 
were no habit of obedience at all, in the 
other. But neither of thefe manners of 
fpeaking, perhaps, is flridlyjuft. Few, 

C 2 in 
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Chap, in fad, if any, are the inftances of this 
I. habit being perfedlly abfent i certainly 

""""^^ none at all, of its being perfedlly prejent. 
Governments accordingly, in proportion 
as the habit of obedience is more pcrfedl, 
recede from, in proportion as it is lefs 
perfedt, approach to, a ftate of nature : 
and inftances may prefent themfelves in 
which it fhall be difficult to fay whether 
a habit, perfedt, in the degree in which, 
to conftitute a government, it is deemed 
neceflary it jhould be perfect, does fubfift 

Gsnot. [^] 

XIII. On 



A habit. 



J* \hi\ I . A hahit is but an a^emblage of a3s : under 

which name I would alfo include, for the prefent, v 
luntary forbearances, 

Ahabu'of obe- ^* ^^ ^^^'^ of oheditnci then is an aiTemblage of a3s tf 
ditnce. obedience. 

t 

»^'i. L %, An a£l of obedience is any ad done in purfuance of 

An aft of obc- ^ -^ , r 

dicnce. an exprejjion of nuilljCiXi the part of iomt fuperior* 

4* . 4. jfn aSi of political obedience (which is what is 

tical obedience, here meant) is ai^y a£i done in purfuance of an expref- 

' 5. fion of will on the part of a perfon governing, 

^"wilf."^'''" 5 . An exprejjion of nuiil is either parole or tacit. 

5. 6. A parole exprejjion of<will is that which is conveyed 

A parole cxjpnf' hj the fi^as called 'words. 
fion of will. ^ • « 

7, ?• A tacit exprejjion of twill is that which is conveyed 

' A tactt ex^n{' |jy ^^y other ^w whatfocver : among which none aire 

f* 
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XIII. Chap, 

On theie confiderations, the fuppofi- I* 
tion of a perfeSiJiate of nature y or, as it xni. 
may be termed, a ^2Xt oi fociety perfeBly Jaf/J^j. 
natural^ may, perhaps, be juftly pronoun- ture not more 

J i_ A 1 /• 1 chimerical 

ced, what our Author for the moment than a per- 

n J fed ftate of 

leemea government. 

fo efficacious as affs of puuijbment^ annexed in time paft» 
to the non-performance of adts of the fame fort with 
thofe that are the objefts of the will that is in qucftion. 

8. A parole expreffion of the will of a fupcrior is a %, 
€9mmand* -A command. 

9. When a tacit expreffion of the will of a fuperior 9. 

18 fuppofcd to have been ottered, it may be ftilcd a fc- ^;^f ^'*'" ^*°*'' 
titious command* 

.10. Were we at liberty to coin words after the man- '<>• 

ner of the Roman lawyers, we might fay a y«tf/-com. ^^^^^l^ 

mand. mands. 

11. The Statute Law is compofed oi commands. "• 
The Common Law, of ^»^>command8. Smute^Lr^^g 

12. An ad which is the objed of a command adual Common Law. 
or fiaitious ; fuch an aft, confidered before it is per- DutyJIJiint of 
formed, is ftiled a dutj^ or 2i point of duty, ^"^• 

13. Thefe definitions premifed, we are now in a con- 13- 
dition to give fuch an idea, of what is meant by the c^ain^T^>l! 
perfe&ion or impirfe&ion of a bahit of obidience in a fo- '»»*• 

ciety as may prove tolerably precife. 

14. A period in the duration of the fociety; the num- 14. 
ber of perfons it is compofed of durins: that period : and ?*^^* °^ ®^*; 

., I r . y. , . , dience — meafure 

tne number ot points of duty incumbent on each perfon of its perfeaioa. 
being given ; — the habit of obedience will be more or 
Icfs pirfia, in the ratio of the number of ads of obedience 
to thofe of difobedience. 

C 3 ,5. The 
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I. 



Chap* feemcd to think it, an extravagant fuppo- 
iition : but thi^n that o£ a government in 
"" this fertfc ferfeSl \ or> as it may be term- 
ed, a ftate of focicty perfefffy politieah a 

ftate 



Illuftratioq, 



x6. 

Political iiiiion 
or conAefti»n. 



«7» 

Submiflion— 

fubjeftion. 



i8. 

Suhmiflion 3g 
fubjeftion. 



If. The habit of obedience in this tonntry appears 
to have been more perfed in the time of the Saxons than 
in that of the Britons : unqueAionably it is more fo now 
than in the time of the Saxons. It is not yet (b perfed, 
as well contrived and well digefted laws in time, it is to 
be hopedy may render it. But abfolutely perfe&» till 
mati ceafes to be man, it never can be. 

A very ingenious and in(bai£Uve view of the ppogrefs 
of nations, from the leaH perfed ftates of political union 
to that highly perfea ftate of it in which we live, may 
be found in Lord Kaims's Hiftorical Ltpw fra&s. 

1 6. For die convenience and accuracy of difcooHeit 
may be of ttfe» in this place, to fettle the fignification of a 
few other expreilions relative to the fame fubjeft. Per* 
fbns who» with refped to each other, are in a ftate of 
political fociety^ may be faid alfo to be in a ftate of politic 
cal union or connexion, 

17. Such of them zz.zxt/ubje&s may, accordingly, be 
faid to be in a ftate cX fuhmiffion^ or of fuhjeSion, with 
refped to gvuemars : fuch as are governors in a ftate of 
authority with refpeft Xo/ubjeSs, 

18. When the fubordination is conildered as refult- 
ing originally from the fwilly or (it may be more proper 
to fay) the pUafure of the party govern^, we rather ufe 
the word ^^ fuhmiffion :" when from that of the party go- 
vern/«^, the word "^^><ff/M." On thi^ account it is* 
that the term can fcarcely be ufed without apology, un* 
lefs with a note of dlfapprobation : efpecially in this 

7 country. 
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ftate of perfeSi political union, a ftate of Chap» 
ferftB Jubm\jfion in the JubjeSi, of perfeSi I. 
autk^rity ip the gwernor, is no Icfs fo. [c] ^""""^ 

XIV, A re^ 

coantry, where the habit of confidering the con/int of 
the perfons govern/^/ as being in fome feafe or other in* 
volved in the notion of all laiv/ul, that is, all commend" 
able government, has gained fo firm a ground. It is on 
this account, then, that the term ^^ /uhjeBion^^* /x-clud* 
ing as it does, or,^ at lead, not /ifcluding foch confent, 
is ufed commonly in what is called a bad fenfe: that 
is, in fuch a fenfe as, together With the idea of the ob- 
jedt in queftion, conveys the accejfary idea of difappro- 
bation. This acceflary idea, however, annexed as it is 
to the abfiraS term " fubjefiion,** docs not extend itfcif 
to the concrete term " fubjeds"— a kind of inconiiflency 
of which there are many inHances in language. 

\c'\ ft is true that every perfon muft, for fome time, tt is not a fa- 
at leaft, after his birth, neceffarily be in a ftate of fub- ^'^/pt?ear' 
je&ion with refpedl to his parents, or thofe who ftand that can conftU 
in the place of parents to him ; and that a perfeft one, ^/*^Jlwhy* 
or at leaft as near to being a perfedt one, as any that 
we fee. But for all this, the fort of fociety that is con- 
ftituted by a ftate of fubje£tion thus circumftanced, does 
not come op to the idea that^ I believe, is generally en- 
tertained by thofe who fpeak of a political fociety. To 
conftitute what is meant in general by that phrafe, a 
greater number of members is required, or, at leaft, a 
duration capable of a longer continuance. Indeed, for 
this purpofe nothing lefs, I take it, than an indefinite 
duration is required. A fociety, to come within the no» 
tioB of what is ordiniPily meant by a political one, muft 

C 4 be 
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Chap. XIV. 

!• A remark there is, which, for the more 

XIV. thoroughly clearing up of our notions on 

€i nature" a t^is fubjcdt, it may be proper here to 

rci^ivecx- make. To fome ears, the phrafes, " ftatc 

** of nature,'* " ftate of political fociety," 

be Aich as, in its nature, is not incapable of continning 
for ever in virtue of the principles which gave it birth* 
This, it is plain, is not the cafe with fuch a family fo* 
ciety, of which a parent, or a pair of parents are at the 
head. In fuch a fociety, the only principle of union 
w^ich is certain and uniform in its operation, is the na- 
tural weaknefs of thofe of its members that are in a 
ilate of fubjeflion ; that is, the children ; a principle 
which has but a ihort and limited continuance. I qnef« 
tion whether it be the cafe even with a family focietyy 
fubiiiling in virtue of collateral confanguinity; and that 
for the like reafon. Not but that even in this cafe a 
habit of obedience, as perfect as any we fee examples 
of, may fubfift for a time ; to wit, in virtue of the fame 
moral principles which may protract a habit oi filial 
obedience beyond the continuance of the fbjfical ones 
which gave birth to it : I mean affedion, gratitude, 
awe, the force of habit, and the like. But it is not 
long, even in this ca(e, before the bond of connexion 
mud either become imperceptible, or lofe its influence 
by being too extended. 

Thefe confiderations, therefore, it will be proper to 
bear in mind in applying the definition of political £>• 
ciety above given [in par. iq.] and in order to reconcile 
it with what is faid further on [hi par. 17.] 

may 
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may carry the appearance of being ahfa^ Chap* 
lutein their fignification : as if the con- ^* 
dition of a man, or a company of men, 
in one of thefe ftates, or in the other, 
were a niattcr that depended altogether 
upon themfelves. But this is not the . 
cafe. To the expreffion "Jftate of na- 
*' ture," no more than to the expreffion 
*' ftate of political fociety,'* can any pre- 
cife meaning be annexed, without refer- 
ence to a party different from that one 
who is fpoken of as being in the ftate In 

queftion. This will readily be perceived. 
The difference between the two ftates 
lies, as we have obferved, in the Aaiit of 
obedience. With refped: then to a habit 
of obedience, it can neither be underflood 
as fubfifting in any perfon, nor as not 
fubfiiting, but with reference to fome 
other perfon. For one party to obey^ 
there muft be another party that is ohtyed. 
But this party who is obeyed, may at dif- 
ferent times be different. Hence may 
one and the fame party be conceived to 
obey aod not to obey at the fame time, 

fo 
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Chap* fo as it be with refped to different per^ 

^* Jbnsy or, as we may fay, to different (AjeBs 

of obedience* Hence it is, then, that one 

and the fame party may be faid to be in 
a ftate of nature and mt to be in a ftate 
of nature, and that at one and the fame 
time, according as it is thia or that party 
that is taken for the other objed: of com* 
parifon* The cafe is, that in common 
^ech, when no particular objed of com- 
parifon is fpecified, all perfons in general 
are intended : fo that when a number of 
perfons are faid (imply to be in a ftate of 
nature, what is underftood is, that they 
are fo as well with reference to one ano- 
ther, as to all the world. 

XV, 

XV. , ^ ' 

ITifFcrent de- In the fame ipanner we may under- 

^aion a-" ftand, how the fame man, who is gover'- 
inong govcr. ^^^ ^j^j^ refpeft to One man or fct of 

men, may be fubjeSl with reipecft to ano- 
ther: how among governors fome may 
be in a perfeSl ftate of nature with refpe<3: 
to each other : as the Kings of France 
and Spain : others, again, in a ftate of 

perfeSi 
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ferf0 Jiibje^ioft^ -SiB the Hospodaks of Chap. 
Walachia and Moldavia with re- I. 
ipe<a to the Grand Signior ; others, ' 
again, in a ilate of manifeft but imperfeSt 
fubjeiiiony as the German State? with re- ^ 
fpedt to the Emperor : others, again, in 
fuch a ilate in which it may be difficult 
to determine whether they are in a ftate 
of imperfeSl JubjeSfion or in a perfeSl ftate 
of nature: as the King of Naples with 
Tefpedl to the Pope. [^ 

XVL 

XVI. 

In the fame manner, alfo, it may be The fame 
conceived, without entering into details, J^[[^° ?^^' 
how any fingle perfon, born, as all per- ftate of po. 
fons are, into a ftate of perfect fubje£tion natarai fo- 
to his parents *, that is into a ftate of J^fJJ^t? 
perfed: political fociety with rcfpedt to <Jiffcreiit fo- 
his parents, may from thence pafs into a 
perfcft ftate of nature ; and from thence 

\jl\ The Kingdom of Naples is feadatory to the 
Papal See : and in token of fealty, the King, at hit 
acceflion» prefents the Holy Father with a white horfe. 
The Royal vaflal fometimes treats his Lord bat cava- 
lierly : but always fends him his white horfe. 

* V. fapra, par. 13. note [r]. 

fucceffively 



Chap. 
I. 



XVIL 
In the fame 
political fo- 
ciety the 
fame perfons 
alternately, 
governors 
and i*Qbje£ls9 
with refpedl 
to the fame 
perfons. 



xviir. 

Hints of fc- 
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fuccefGvely into any nunabcr of diflferent 
ftatcs of political focicty more or Icfs per- 
fed, by paffing into different focieties. 

XVIL 
In the fame manner alfo it may be 
conceived how, in any political fociety, 
the fame man may, with rcfpeft to the 
fame individuals, be, at different periods, 
and on different occafions, alternately, 
in the flate of governor and fubjed: : to- 
day concurring, perhaps aftive, in the bu- 
iinefs of iffuing a general command for 
the obfervance of the whole fociety, a- 
rhongfl the refl of another man in quality 
^f y^^S^ ^ to-morrow, punifhed, per- 
haps, by a particular command of that 
fame Judge for not obeying the general 
command which he himfelf (I. mean the 
perfon ading in charader of governor) 
had ifTued, I need fcarce remind the 
reader how happily this alternate ftate of 
authority and fubmijjton is exemplified a- 
mong ourfelves. 

XVIII. 
Here might be a place to flate the 

different 
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difibrent fhares which different perfons Chap. 
may have in the iffuing of the fame com- Jf • 
mand : to explain the nature of corporate vcral topics 

oBion : to enumerate and diflinguilh half paired bj. 
a dozen or more different modes in which 
fubordination between the fame parties 
may fubfifl: : to diflinguifh and explain 
the ' different fenfes of the words, ** con-- ' 

* 

** Jhnty' *^ reprefentation^' and others of 

connected import : confent^ and repre^ 
fentatioriy thofe interefting^ but perplexing 
words, fources of fo much debate : and 
fources or pretexts of fo much animofity. 
But the limits of the prefent defign will 
by no means admit of fuch protraded 
and intricate difcudions. 

^^^- . XIX. 

In the fame manner, alfo, it may be The fame fo. 
conceived, how the fame fet of men con- natety,^n «' 
fidered among tbemfelvesy may at one time ^^^^ ^J^^' 
be in a ftate of nature, at another time date of go. 
in a date of government. For the habit 
of obedience, in whatever degree of per- 
fcdion it be necefTary. it fhould fubfift in 
order. tQ conftitute a goverpnient, may be 

conceived. 
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the Abori- 
gines of 
America* 
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tiod oiiioD* 
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conceiyed, it is plain^ to fufier internip<« 
tions. At different jun&urea it may take 
place and ceafe* 

XX. 

Inftances of this ftate of things appear 
not to be unfrequent« The ibrt of fo- 
ciety that has been obfoved to fubfift 
among the American Indians may 
afford us one. According to the accounts 
we have of thofe' people, in moft of their 
tribes, if not in all, the habit we are 
ipeaking of appears to be taken up only 
in time of war. It ceafes again in time 
of peace. The necefGty of aiding in con-* 
cert againft a common enemy, fubjeds a 
whole tribe to the orders of a common 
Chief. On the return of peace each war- 
rior refumes his priftine independence, 

XXL 
One difficulty there is th^H: flill ftickt 
by us. It has been ilarted indeed, but 
not folvcd.— ^This is to find a note of 
di(lin£tion,«— a chara6fceriftic mark, where-^ 
by to diftinguifh a ibciety in which there 
is a habit of obedisnce, and that at the 

degree 
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degree of perfedlion which is ncccffary Chap. 
to conditute a flate of government, from !• 
a ibciety in which there is not : a mark* 
I mean, which fhall have a viiible deter* 
miaate commencement; infomuch that 
the inftant of its firft appearance' (hall be 
diflinguiihable from the lad at which it . 
had not as ytt appeared. 'Tis only hj 
the help of fuch a mark that we can be 
in a condition to determine, at any given 
time, whether any given fociety is in a . 

ftate of government, or in a ftate of na^- 
ture. I can find no fuch mark, I muA; 
confefs, any where, unlefs it be this ; the 
eftabliihment of names of office : The 
appearance oi a certain man, or fet of 
men, with a certain name, ferving to 
mark them out as objedts of obedience : 
Aich as King, Sachem# Cacique, Senator, 
Burgo-mafter, and the like. This, I 
think, may ferve tolerably well to diftin- 
gui(h a fet of men in a ftate of politick 
union among tbemfehes from the fame fet 
of men not yet in fuch a fiate. 

XXIL 
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Chap. XXII. 

I. But fuppofe an incontcftible politicai 

xxir. fociety, and that a large one, formed i 

iTin; ^d from that a fmallcr body to break 

^oiitka?^^ off: by this breach the fmaller body 

onion, at ceafes to be in a ftate of political union 

a new fociety With relpcct to the larger : and has there- 

to bifoliili, ^y Pl^^^d "^^If' with refpeft to that larger 
by dcfedion body, in a ftate of nature — What means 

from a for- ' 

men fhall we find of afcertaining the precife 

juncture at which this change took place? 
What fhall be taken for the cbaraSteriftic 
mark in this cafe ? The appointment, it 
may be faid, of new governors with new 
names. But no fuch appointment, fup- 
pofe, takes place. The fubordinate go- 
vernors, from whom alone the people at 
large were in ufe to receive their commands 
under the old government, are the fame 
from whom they receive them under the 
new one. The habit of obedience which 
thefe fubordinate governors were in with 
refpeft to that fingle perfon, we will fay, 
who was the fupreme governor of the 
whole, is broken off infenfibly and by de- 
grees. 
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grees. The old names by which thcfc Chap. 
fUbordinate governors were chara^er- l^ 
izcdp while they were fubordinate, are 
continued now they are fupreme. In 
this cafe it feems rather difficult to an- 
fwer. 

XXIII. XXIIL 

If an example be required, we may 'r'.*?^*^^ 
take that of the Dutch provinces with by whole b(H 
refped; to Spain. Thefe provinces were fiance the 
once branches of the Spanifh monarchy. ^"'^^ P'^ 
They have now> for a long time, been 
univerfally fpoken of as independent 
ftate^ : independent as well of that of 
Spaiii as* of every other. They are now in 
a ftate of nature with refpedl to Spain. 
They were once in a ftate of political 
union with refpe<5l to Spain : namely, in 
a ftate- of fubjedion to a fingle governor, 
SL King, who was King of Spain. At 
what precife juncture did the diflblution 
of this political union take place ? At 
what precife time did thefe provinces ceafe 
to be fubje^t to the King of Spain ? This, 

D I doubt. 
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Chap. I doubt, will be rather difficult to agree 
I* upon \e\ 

XXIV. XXIV* 

2diy, in cafe SupDofe the dcfcdtion to have begun* 

of dcfeaion . .1 

by indivi- not by entire provinces, as in the inftance 
ftanielR^^^^^ j^^ mentioned, but by a handful of fugi- 
—Venice, tives, this augmented by the acceffion of 

other fugitives, and fo, by degrees, to a 
body of men too ftrong to be reduced, 
the difficulty will be encreafed ftill far- 
ther. At what precife juncture was. it 
that ancient Rome, or that modern Ve- 
nice, became an independent ftate? 

XXV. XXV. 

A wvoU, at In general then. At what precife junc- 

whai junc- . , * «* /• 1 . o 

tuic it can turc IS it, that perlons lubject to a govern- 
have taken ^^Ht, bccomc, by difobcdiencc, with re- 
place, fped: to that government, in a ftate of na- 
ture ? When i« it, in fhort, that a revolt 
fhall be deemed to have taken place ; and 

[f] Upon recolleflion, I have fome doabt whether 
this example would be foa^d hiftorically exa(t. If not» 
that of the defe£lion of the Nabobs of Indoftan may an- 
fwer the purpofe. My firft choice fell upon the former ; 
fuppofing it to be rather better known. 

_ 10 when. 



^fe. 
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\vheni again^ is it, that that revolt fliall Chap. 
be deemed to fnchr a degree fuccefsful, as ^' _ 
to have fettled into independence ? 

XXVI. XXVI. 

As it is the obedience of individuals DifohedUnces 
that dohftitutes a ftate of fubmiffion, io amount to a 
is it their difobedience that mufl confti- ^^^^^^• 
tute a ftate of revolt. Is it then every 
^ift of difobedience that will do as much ? 
The affirmative, certainly, is what can 
never be maintained: for thftn would there 
be no fuch thing as government to be 
found any where. Here then a diftindipn 
or two obvioufly prefents itfelf. Difobedi- 
ence may be diftinguifhed into confciaus^ 
or unconfcious: and that, with refpedt as 
well to the law as to xhtfaSi [f]. Dif- 
obedience that is unconfcious with refpedt 
to cither, will readily, I fuppofe, be ac- 
knowledged not to be a revolt. Difobe- 

D 2 dience 



I. 

Ifobedience 



t>r] I. iDifobedlence may be faid to be unconfcious ^.. 
^itb reffeS to ibefaS^ when the' party is ignorant cither unconfcious 
of his having done the ad itfelf, which is forbidden by ^^^j^^^^^^ '^ 
the lawy or elfe of his having done it in thofe circum- 
fi antes i in which alone it is forbidden. 

2. Difobedience 
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Chap, dience again that is confcious with rc- 

I* fpedt to botb^ may ber diftinguiflied into 

fecret and open ; or, in other words, into 

fraudulent zxidi forcible. [g\ Difobedience 

that is only fraudulent, will likewife, I 

fuppofe, be readily acknowledged not to 

amount to a revolt, 

XXVIL 

XXVIT. 

Difihtdi' '^^^ difEculty that will remain will 

iuces what concem fuch difobedience only as is both 

do amount to n • i r 

a revolt. confcious^ (and that as well With refpect 

3. 2. Difobedience may be faid to be uncon/cious, with 

•nlotfciour rcfpcft to the law ; when although he may know of hii 
with refpea to having done the a^ that is in reality forbidden, and 

that, under, the cWcumfianas in which it is forbidden, 
he knows not of its being forbidden, or at leaft of its 

being forbidden in thefe circumftauces. 
^, 3* So long as the* bufinefs of fpreading abroad the 

Illuftration. knowledge of the law continues to lie in the negledl in 

which it has lain hitherto, inftances of difobedience 
unconfcUus *wtth re/pid to the laiv, can never be other- 
wife than abundant. 

Dirobediences [g] If examples be thought neceflary. Theft may 

fetcihV^thf ^^^^ ^'^^ *^ example of frauJuient difobedience; Rob- 
difTercnce, illuf- bery of forcible. In Theft, the per/om of the difobedient 

party, and the ad of difobedience, are bdth endeavoured 
to be kept fecret. In Robbery, the aB of difobedience, 
at leaft, if not the perfin of him who difobeys, is mani« 
feft and avowed. 

\ to 
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to laijQ zs/aSi,) ztid forcible. This dif- Chap. 
obedience, it fliould feem, is to be dc- ^' 
termined neither by numbers altogether 
(that is of the perfons fuppofed to be 
difobedient) nor by aSis, nor by inten^ 
tions : all three may be fit to be taken into 
confideration. But having brought the 
difficulty to this point, at this point I 
muft be content to leisive it. To pro- 
ceed any farther in the endeavour to folve 
it, would be to enter into a difcuffion 
of particular local jurifprudence. It 
would be entering upon the definition of 
Treafon, as diflinguifhed from Murder, 
Robbery, Riot, and other fuch crimes, as, 
in comparifon with Treafon, are fpoken 
of as being of a more private nature. Sup- 
pofe the definition of Treafon fettled, and 
the commiffion of an adt of Treafon is, as 
far as regards the perfon committing it, 
the charafteriftic mark we are in 
fearch of. 

XXVIII, xxviir. 

Thefe remarks it were eafy to extend Unfiniihcd 
to a much greater length. Indeed, it is abovc^hin^s.^ 
what would be neccffary, in order to give 

D 3 them 
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Chap, them a proper fullnefs, and method^ and 
I* precifion. But that could not be done 
without exceeding the limits of the prer 
fent defign. As they are, they may ferve 
as hints to fuch as (hall be difpofed to 
give the fubjedl a more exadt and regular 
examination. 

XXIX. XXIX. 

Our Author's/ From what has been faid, however, w^ 
pr^ofition, / j^^y judge what truth there is in our 

'•vernment' Author's obfervation, that " when fo- 
••courfe,'' ' " ciety" (underftand natural (ocitty) *^ i^ 
not true. / f « once formed, government" (that is po-r 
/ litical fociety) (whatever quantity or de- 
gree of Obedience is neceffary to confti- 
tute political fociety) " refults of courfe \ 
as necjeflary Xq preferve and to keep 
that fociety in order." By the words^ 
of courfcy' is meant, I fuppofe, cq^-> 
Jiantly and immediately : at leaft conftantly. 
According to this, political fociety, ii\ 
any fenfe of it, ought long ago to have 
been eftablifhed all the world' over. 
Whether this be the cafe, let any pne 
judge from the inftances of the Hotten- 
tpts> of the Patagonians, and of fo many 

other 



€€ 
€€ 
€€ 



Formation ^Government.- 39 

other barbarous tribes, of which we hear Chap^ 
from travellers and navigators. L 

XXX. XXX. 

It may be, after all, we have mifunder- Ambiguity 
flood his meaning. We have been fup- ^l^^^^ ^^" 
pofing him to have been meaning to af- 
fert a matter offaB^ and to have written, 
or at leaft begun, this fentence in the 
charafter of an hijiorical obferver : where- 
as, all he meant by it, perhaps, was to 
fpeak in the charadter of a Cenfor^ and, on 
a cafe fuppofed, to exprefs a fentiment of 
approbation. In fhort, what he meant, 
perhaps, to perfuade us of, was not that 
*^ government" does oBually ** refult " 
from natural ^' fociety/* but that it were 
better that it Jhouldi to wit, as being 
neceffary to " preferve and keep" men 
** in that ftate of order," in whiph it is 
of advantage to them that they fliould be. 
Which of the abovementioned characters 
he meant to fpeak in, is a problem I 
muft leave to be determined. The dif- 
tindtion, perhaps, is what never fo much 
jis occured to him ; and indeed the fhift- 

D 4 ing 



40 A FRAGMENT ont GOVERNMENT, 

Chap, ing infenfibly, and without warnings 
I* from one of thofe charadlcrs to the other, 
is a failing that feems inveterate in oiur 
Author; and of which we fhall probably 
have more inftances than one to notice. 
XXXI. XXXL 

'h^'^^hoie a- ^^ confider the whole paragraph (with 
ragraph fur- its appendage) together, fpmething^ it 

may be feen, our Author ftruggles to 
overthrow^ and fomething to eftabliiht 
But bow it is he would overthrow, or 
what it is he would eilablifh, are ques- 
tions I muft confefs myfelf unable to 
refolve. ** The prefervation of man^ 
^* kind," he obferves, *^ was effedled by 
** fingle families." This is what, upon 
the authority of the Holy Scriptures, he 

aifumes : and from this it is that he 
would have us conclude ihe notion of an 
original contraft (the fame notion which 
he afterwards adopts) to be ridiculous. 
The force of this conclufion, I muft own, 
1 do not fee. Mankind was preferved 
by fingle families — Be it fo. What is 
ther^ in this to hinder " individuals" of 
thofe families, or of families defcendcd 

from 
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from thofe families, from meeting to* Chap. 
gether ** afterwwds, in a large plain/* I> 
or any where dfe, ** entering into am 
^^ tfr/]gf/>rj/ contrad/' or any other con* 
^d, ^' and chooiing the talleft man»** 
or any other man, ** prefent," or abfent, 
to be their Governor ? The ^* flat con* 
^^ tradiiSion" our Author finds between 
this fuppofed tranfaftion and the ^^ pre-» 
^^ iervation of mankind by Angle fami^ 
*^ lies," is what I muft own myfelf un- 
able to dffcover. As to the ^^ actually 
^* exifling unconnefted ftate of nature' 
lie fpeak$ of, ^^ the notion of which,' 
he lays, *' is too wild to be ferioufly ad- 
^* nutted,'' whether this be the cafe 
with it, is what, as he has given us no 
liotion of it at all, I cannot judge of. 

XXXIL xxxn. 

Something pofitivei however, in one Farther 
place, we fccm to have. Thefe " fingle darkncfs of 
*^ families/' by which the prefervjition "^l^^^^^ 
of mankind was efleded ; thefe fingle fa- 
milies, he gives qs to underftand, " farm- 
^^ ed the firft fociety." This is fcwme- 
thing to proceed upon. A fociety then 

of 
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Chap, of the one kind or the other; a natural 
I* fociety, or elfe a political fociety, was 
formed. , I would here then put a cafe, 
and then propofe , a queftion. In this 
fociety, we will fay no contrast had as yet 
been entered into ; no habit of obedience 
as yet formed. Was this then a natural 
Ibciety merely, or was it a political one ? 
For my part, according to my notion of 
the two kinds of fociety as above ex- 
plained, I can have no difficulty* It was 
a merely natural one. But, according to 
our Authdr's notion, which was it ? .If 
it was already a political one, what notion 
would he give us of fuch an one as 
{hall have been a natural one; and by 
what change could fuch precedent natural 
one have turned into this political one ? 
If this was not a political one, then what 
fort of a Society are we to underftand 
any one to be which is political ? By what 
mark are we to diftinguifh it from a na- 
tural one ? To. this, it is plain, our Au- 
thor has not given any anfwer. At the 
fam? time^ that to give an anfwer to it, 

. was. 
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wras, if any thing, the profcffed purpoi^ Chap. 
X)f the Idng paragraph before us. I» 

XXXIII. 

XXXIII. 

It is time this paffage of our Author a general i- 
were difmiffed — As among the expreflions ^hLaacr. *^ 
of it are fome of the moft ftriking of 
thofe which the vocabulary of the fubje<3: 
furni^es, apd thefe ranged in the nioft 
harmonious order, op a diftant glance 
nothing can look fairer : a prettier piecp 
of tinfel- work one fhall i^eldom fee exhi* 
hited from the fhew-glafs of pojitica) eruf 
dition. Step clpfe to ^t, and the delufioi^ 
van^ihes. It i§ then feen to confift partly 
of felf-evidcnt obfervations, and partly 
of contradictions ; partly of what every 
one knows already, and partly of what 
no p;ie can underfland at alL 

. XXXIV. XXXIV. 

Throughout the vvhole of it, what dif- Difficulty at- 

. , . . I tending this 

trefles me is, pot the meeting with any examinatioo, 
pofitions, fuch as, thinking them falfe, I 
find a difficulty in proving fo : but the 
not meeting with any pofitions, true 
or falfp, (unlefs it be here and there a 
felf-evident one,) that I can find a mean- 
ing 
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Chap, ^^g ^^^^ ^^ I ^^^ ^^^ nothing pofitlve 
I. to accede to^ no more can I to contradict. 
Of this latter kind of work, indeed, there 
is the lefs'to do for any one elfe, our Au-* 
thor himfelf having executed it, as wc 
have fecn, fo amply* 

The whole of it is, I muft confefs, to 
jne a riddle : more acute, by far, than I 
am, muft be the Oedipus that can folve it* 
Happily it is not neceffary, on account of 
any thing that follows, that it {hould be 
folvedt Nothing is concluded from it. 

For aught I can find, it has in itfelf noj 
ufe, and none is made of it. There it is, 
and as well might it be any where clfe, or 
no where, 

XXXV. XXXV, 

Ufc that may Were it then poflible, there would be 
xu no ufe in its being folved : but being, as 

I take it, really unfolvable, it were of 
ufe it fhould befeen to be fo* Peace may, 
by this means, be reftored to the breaft 
of many a defponding ftudent, who, now 
prepoflefled with the hopes of a rich har^ 
veft of inftriKftion, makes a crime to him- 
2 fclf 
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felf of his inability to reap what^ iii Chap. 

truths his Author has not fown. I. 

XXXVI. 



XXXVI. 



As to the Original Contra^ by turns on^nsiCkm- 
embraced and ridiculed by our Author, ^,^^^ * ^^ 
a few pages, perhaps, may not be , ill be* 
flowed in endeavouring to comte to a pre« 
cife notion about its reality and ufe. The 
flrefs laid on it formerly, and fUll, per- 
haps, by fome, is fuch as renders it an ob'- 
je<£l not undeferving of attention. I was 
in hopes, however, till I obferved the no- 
tice taken of it by our Authois that this 
chimera had been effedlually demolifhed 
by Mr. Hume, [Jb] I think we hear not 

fc 

[if] I. In the third Volume of hi$ Trbatisb «« NodonoVth* 
Human Nature. Orig^CoB- 

Our Author, one would think, had never fo much ts ^^°J"" 
opened that celebrated book : of which the criminalitj Mr. Hvmi* 
in the eyes of fome, and the merits in the eyes of others, 
have fince been almoft effaced by the fplendor of more 
recent prodndions of the fame pen. The magnanimity ^ 
of our Author fcorned, perhaps, or his circumfpedlion 
feared, to derive inftruftion from an enemy : or, what 
is ftill more probable, he knew not that the fubje& had 
been fo much as touched upon by that penetrating and 
actt;e metaphyiician, whofe works lie fo jnuch out of 

the 
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Chap, fo much of it now as formerly. The m^ 

I> deftrudible prerogatives of mankind 

have no need to be fupported upon the 

Tandy foundation of a fiction. 

With 

the beaten track of Academic reading. But here, aCf 
it happens, there is no matter for fach fears. Thoie 
|nen» who are moft alarmed at the dangers of a free 
cnqairy ; thofe who are moft intimately convinced that 
the fareft way to truth is by hearing nothing but on one 
£de, willy I dare anfwer almoft, find nothing of that 
which they deem poifon in this third volume. I would 
not wiih to fend the reader to any other than this, which, 
if I recoiled aright, ftands clear of the objedions that 
have of late been urged, with fo much vehemence, againft 
the work in general*. As to the two firft, the Author 
himfelfy I am inclined to think, is not ill-difpofed, at 
prefent, to join with thofe who are of opinion, that they 
might, without any great lofs to the fcience of Human 
Nature, be difpenfed with. The like might be faid, 
perhaps, of a confiderable part, even of this. But, after all 
retrenchments, there will ftill remain enough to have laid 
mankind under indelible obligations. That the founda« 
tions of all virtue are laid in utility^ is there demon* 
ftrated, after a few exceptions made,' with the ^rongeft 
force of evidence : but I fee not, any more than Helve-* 
tins faw, what need there was for the exceptions. 
«^. . ^' 2. For my own part, I well remember, no fooner had 

mind perplexed t read that part of the work which touches on this fub- 
ky FiSfion. .^^^ ^j^^^ j f^j^ ^^ j£ ^^^^ ^izA fallen from my eyes, 

* By.Dn BsATTZE^ in his EJfay on the Immutability of Truth, 

I then. 
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XXXVII. Chap. 

With refpeft to this, and other fie- J» 
tions, there was once a time, perhaps, xxxvn. . 
when they had their ufe. With inftru- J^^* ;*y, 
ments of this temper, - 1 will not deny '^J**'™", ** 
but that fome political work may have ftate of 

been *"«». 

I then/ for the firft time, learnt to call the caufe of the 
People the caufe of Virtne. 

Perhaps a ihort iketch of the wanderings of a raw bat 
well-intentioned mind, in its refearches after moral 
trath» may^ on this occafion, be not nnufeful : for the 
hiflory of one mind is the hiilory of many. The writ* 
ingsof the honeft, but prejudiced. Earl of Clarendon, to 
whofe integrity nothing was wanting, and to whofe wif- 
dom little^ but the fortune of living fomething later ; and 
the contagion of a monkifh atmofphere ; thefe, and other 
concurrent caufes, had Med my infant affe^ons on the 
fide of defpotifm. The Genius of the place I dwelt in, 
the authority of the ftate, the voice of the Church in her 
folemn oiHces; all thefe taught me to call Charles a 
Martyr, and his opponents rebels. I faw innovation^ 
where indeed innovation, but a glorious innovation, was, 
in their efforts to withftand him. I faw falfehood, where 
indeed falfehood was, in their difavowals of innovation^ 
I faw fel£ihnefs, and an obedience to the call of pafljon, in 
the efforts of the opprefled to refcue themfelves from 
opprefiion. I faw flrong countenance lent in the facred 
writings to monarchic government : and none to any 
other. I faw paffive ohedienee deep damped with the feal 
of the Chriftian Virtues of humility and felf-denial* 

Converiing 



I 

I 
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CiiAP« been done^ and that uieful work, which^ 

J* under the then circumftances of things^ 

could hardljr have been done ^th anj 

i^er. But the iibaibn of Fi^ion is no^^ 

over: infbmucb^ that v^t fbnnerly 

might 

Converfing with Lawjren* I foand them fall of the 
virtaes of thdr Origi&ad Contraft» a« a fcdpe of fovc- 
leign eficacy for reconciling the accidental neoei&qr of 
sefiftance with the general doty of fiibmii&oo. This 
drug of theirs they adminiftered to aw to calm my fcra- 
plea, Bot my nnpraffifed flomach revolted againft their 
€>piate. I bid them open to me that page of hiflory in 
which the iblemnization of this important contrad waa 
s«corded« They fhronk from this challenge ; nor coold 
diey» when thus prefled, do otherwiie than oar Aathor 
liat done» confefs the whole to be a fiftion. This, me<- 
Aonghty looked ill. It feemed to me the acknowledge- 
ment of a bad caufe, the bringing a fidion to fupport 
It. *• To prove fidion, indeed,** faid I, " there is 
*' need of fidion ; but it is the charaderiitic of truth 
«' to need no proof bat trath. Have you then really 
*' any fach privilege as that of coining fads ? Yoa 
** are fpending argument to no parpofe. Indulge yoar- 
*' felves in the licence of fuppofing that to be true which 
** is not, and as well may you fuppofe that propo£tion 
** itfelf to be true, which you wifh to prove, as that 
** other whereby you hope to prove it." Thus con« 
tinned I unfatisfying, and unfatisfied, till I learnt to fee 
that utility was the teft and meafure of ail virtue ; of loy« 

alty as much as any : and that the obligation to minider 

to 
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might have been tolerated and counte- Chap. 
nanced under that name, would, if now !• 
attempted to be let on foot, be cenfured 
and ftigmatized under the harftier appel- 
lations of incroachtnent or impojiure. To 
attempt to introduce any new one, would 
be now a crime : for which reafon there 
is much danger, without any ufe, in vaunt- 
ing and propagating fuch as have been in- 
troduced already. In point of political 
difcernment, the univerfal fpread of learn- 
ing has raifed mankind in a manner to a 
level with each other, in comparifon of 
what they have been in any former time : 
nor is any man now fo far elevated above 
his fellows, as that he fhould be indulged 
in the dangerous licence of cheating them 
for their good. 

XXXVIII. XXXVm. 

As to the fiftion now before us, in the This had a 
character of an argumentum ad bomtnetn^ momentary 

to general happinefs, was an obligation paramount to 
and inclafive of every other. Having thus got the in* 
firudion I ftood in need of, I fat down to make my profit 
of it. I bid adieu to the original contrad: and I left it 
to thofe to amufe themfelves with this rattle, who. could 
think they needed it. 

E . coming 
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Chap, coming when it did, and managed as it 

^— ^ wasi it fucceeded to admiration. 

That compads, by whomfoever en- 
tered into, ought to be kept ;i— that men 
are bound by compads; are proportions 
which men, without knowing or enquir- 
ing why, were difpofed univerfally to 
accede to. The obfervance of promifes 
they had been accuftomed to fee pretty 
conftantly enforced. They had been ac- 
cqftomed to fee Kings, as well as others, 
behave themfel\^es as if bound by them. 
This propofition, then, ** that men are 
boiind by compadls\' and this other, 
that, if one party performs not his part, 
the other is releafed from his,*' being 
proportions which no man difputed, 
were propofitions which no man had any 
call to prove. In theory they werfe af- 
funied for axioms: and in pradicc thqr 
were obferved as rules. [/] If, on any 

A timpaSiy or [/] A tompmS Of iMtraQ (for the two words on tMs 
^" ^ * occafion, at leaft, are uied in the fame fenie) mzj^ I 

think, be defined, a pair of pibmifes, hj two perfoQs re* 
ciprocally given, the one promife in confideration of the 

other. 

9 occafion. 
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cccaifioii, it wsis thought proper to make Chaf# 
a flicw of proving them, it was father for 
form's Mc than for any thing elfe : and 

that, rather in the way of memento or 
inftrudion to acquiefcing auditors, than 
in the way of proof againft opponents. 
On fuch an occaiidn the common place 
retinue of phrafes was at hand ; Juftice^ 
Right Reafm required it, the Lmo of Na^ 
ture cJoftimanded it, and fo forth ; all which 
•re but i<^ many ways of intimating that a 
man is firmly perfuaded of the truth' of 
this or that moral propofition, though he 
cithei- thinks he need not, or finds he 
ean*t, tell wiy. Men were too obvioufly 
and too generally interefted in the obfer- 
varice of thefe rules to entertain doubts 
concerning the force of any arguments 
they faw employed in their fupport.— It 
is an old obfervation how Intereft fmoothd 
the road to Faith. 

XXXIX. 

Xjf XIX. 

A compa6t, then, it was faid, was Terms pf tie 
made by the King and People : the terms ^^J^^i 
tof it were tp this efieft. The People, ft*tcd. 

E 2 on 
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Chap, on their part^ promifed to the King a 
^* general obedience. The King, on his part, 
promifed to govern the peqple in fuch a 
particular manner always^ as fhould be 
Jiib/ervient to their happinefs. I infift 
not on the words : I undertake only for 
tlie fenfe ; as far as an imaginary engage- 
ment, fo loofely and fo varioufly worded 
by thofe who have imagined it, is capable 
of any decided fignification. Affuming 
then, as a general rule, that promifes, 
when made, ought to be obferved ; and, 
as a point of fa£t, that a promife to this 
efFcift in particular had been made by the 
party in queflion, men were more ready 
to deem themfelves qualified to judge 
when it was fuch a promife was broken^ 
^an to decide direftly and avowedly on 
the delicate queflion, when it was that a 
King afted fo far in oppofition to the hap- 
pinefs of his people, that it were better 
no longer to obey him. 

XL. 

XL. 

Stated thus It is manifefl, on a very little con* 

coddnot*^ fideration, that nothing was gained by 

this 
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this manoeuvre after all : no difficulty re- Chap* 
moved by it. It was ftill neccffary, and !» 
that as much as ever, that the queftion difpenfc men 

from enter- 
men ftudied to avoid (hould be deter- ing into the 

mined, in order to determine the queftion utiltj^la wu 
they thought to fubftitute in its room. i«t^nd«<J* 
It was ftill neceflary to determine, whe- 
ther the King in queftion had, or had not 
adted fo far in oppojition to the happi- 
nefs of his people, that it were better no 
longer to obey him ; in order to deter- 
mine, whether the promife he was fup- 

pofed to have made, had or had not been 
broken. For what was the fuppofed 
purport of this promife ? It was no other 
than what has juft been mentioned. 

-XLL XLi. 

Let it be faid, that part at leaft of this Nor, if ftated 

. ^ •/•//»• more particu- 

promife was to govern m fubfervtence to Uriy, could it 
Law: that hereby a more precife rule J^'^a^f^fig^^ 
was laid down for his condudt, by means ^y i^* 
of this fuppofal of a promife, than that 
other loofe and general rule to govern in 
fubfervience to the bappinefs of bis peo^ 
pie : and that, by this means, it is the 

E 3 letter 
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Chap, letter of the Law that forms the tenor of 
h the rule. 

Now true it is, that the governing in 
opppfition to Law, is one way of govern- 
ing in oppofition to the happinefs of 
the people: the natural effeft of fuch 
a contempt of the Law being, if not act- 
ually to deftroy, at leaft to threaten 
with 4eftrudlion, all thofe rights and pri- 
vileges that are founded on it : rights and 
privileges on the enjoyment of which that 
happinefs depends. But ftill it is not this 
that can be fafely taken for the entire 
purport of the promife here in queftion : 
land that for feveral reafons. Firji^ Be- 
caufe the moft miichievous, and under 
certain conftitutions the moft feafible, 
method of governing in oppofition to the 
happincfs of the people, is, by fetting 
the Law itfelf in oppofition to their hap- 
pinefs. Secondly^ Becaufe it is a cafe 
•very conceivable, that a King may, to a 
great degree, impair the happinefs of his 
ipeople without violating the letter of any 
fingle Law. Tbirdfy^ Becaufe cxtraor- 

dinary 
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dinary pccafipns pfiay now an4 then oc- Chap. 
fur, in which the happinefs of the people I* 
may be better promoted by adting, for 
the momenj, in oppojitiqn to the Law, th^n 
in fubfervience to it. Fourthly^ Becauff 
it is not any fingle yiplation of the Law^ 
as fuch, that can properly be taken for a 
breach of his part of the contract, fo as to 
be underftood to have releafed the people 
from the obligation of performing theirs. 
For, to quit the fiiSUon, and refume the 
language of plain truth, it is fcarce ever 
any fingle violation of the Law that, by 
being Juimitted to, can produce fo much 
mifchief as (hall furpafs the probable 
mifchief of refijling it. If every fingle 
inftance whatever of fuch a violation were 
to be deemed an entire diflblution of the 
contra6t, a man who refleds at ^11 would 
Icarce find any-where, I believe, under 
the fun, that Government which he could 
allow to fubfift for twenty years together. 
It is plain, therefore^ that to pafs any 
found decifion upon the queftion which 
the inventors of this fiftion fubftituted 

£ 4 inftead 
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Chap, inftead of the true one, the latter was ftill 
^ I' neceflary to be decided. All they gained 

by their contrivance was, the convenience 
of deciding it obliquely, as it were, and 
by a fide wind — that is, in a crude and 
hafty way, without any diredSJ: and fteady 
examination. 

xLir. ^^^^• 

Nor is it an But, after all, for what reafon is it, that 
dependent"" men ought to keep their promifes ? The 
prmciplc. moment any intelligible reafon is given, 

it is this : that it is for the advantage of 
fociety they fliould keep them; and if 
they do not, that,' as far as punijhment 
will go, they fhould be made to keep 

them. It is for the advantage of the 
whole number that the promifes of each 
individual fhould be kept : apd, rather 
than they fhould not be kept, that fuch 
individuals as fail to keep them fhould 
be punifhed. If it be afked, how this ap- 
pears? the anfwer is at hand ; — Such is 
the benefit tp gain, and mifphief to avoid, 
by keeping thern, as much more thaij 
(:ompenfates the mifchief of fo much 
7 ^ punifhmen 
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punifliment as is requifite to oblige men Chap. 
to it. Whether the dependence of benefit L 
and mifcbief (that is, of pleafure and pain) 
upon men's conduct in this behalf, be as 
here dated, is a queftion oi faB^ to be 
decided, in the fame manner that all 
other queftions of fadt are to be decided, 
by teftimony, obfervation, and experi- 
ence [i]. 

XLIII. , XLin. 

This then, and no other, being the Nor can it 
reafon why men (hould be made to keep any thing, 
their promifes, viz. that it is for the b^^littc?*' 

proved with- 
out it. 
\Jt\ The importance which the obfenrance of pro* 

mi(es is of to the happinefs of fociety, is placed in a 

very ftriking and fatisfadory point of view, in a little 

apologae of Mont£8<^ieu» indtled, Tb9 Hiftarj rf 

thi Trogl$dytis''^. The Troglodytes are a people who 

pay no regard to promifes. By the natural confe* 

quences of this difpofition» they fall from one fcene 

of mifery into another ; and are at laft exterminated. . 

The fame Philofopher* in his Spirit of Lanvst copying 

and refining upon the current jargon* feigns a Law 

for diis and other purpofe^, after defining a Law to be 

a niattM, How much more inftrn£live on this head it 

the fable of the Troglodytes than the pfeudo-metaphy- 

£cai fophiilry of the EJprit da Loix ! 

• See the CoUeaion of his Works, 

advantage 
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Chap, advantage of fociety that they <hovi4^ i^ 
I> a reaipn that may as ^1 be given ^t 
*once, why KingSy on the one hand, in 
governing, fhould in general kepp wijthil> 
fflablifhed Laws^ and (to fpeak univcr<* 
f^^lly) abftaia from all fuch o^eafurcs z% 
tend to the unhappinefs of their jfubjcds ; 
and, on the other hand, why fuifjeSi^ 
fhould obey Kings as long as they io 
condu£t themfelves, and no longer ; why 
they fhould obey in fhort^ long as the 
probable mifcbiefs of obedience are lefs tbat^ 
the probable mifcbiefs of re/ijiai^ce : why^ 
in a word, taking the whol^ body toge- 
ther, it is their duty to obey, Jufl fb long 
as it is their interefiy and no longer^ This 
being the cafe, what need of faying of 
the one, that be promised^ fo to governs 
of the other, that they promised fp tq 
ebey^ when the fafl: is otherwif? ? 

XLIV. 
True it is, that, in this country, accor- 
ding to ancient forms, fome fort of vague 
thrLwn of pfo^ife of good government is made by 

Kings at the ceremony of their .coro* 

nation : 



XLIV. 

The Corona 
ti9H'0atb 
does not 



It. 
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nation: and let th^ accbm^tiioas^ perhaps Qhap. 
given, perhaps not given, by chance h 
perfons out of the fnrroun4ing multitude^ 
he conftrued into ^ promii]e of obedienct 
OA the part of the iwbok multitude : that 
whole multitude itiblf, a fmall drop 
coile(fted together hy chance out of th^ 
ocean of the ftate: and let the two pro-? 
mifes thus made be deemed to have for-» 
med a per fe6t eompa£f c-^not that either 
of them is declared to be the confideratian 
of Jthe other *. 

XLV- 
Make the moft of this conceffion, one ^j^^ obiigt- 
experiment there is, by which every re- tionofapro* 
iledling man may fatisfy himfelf, I think, ftand againft 
beyond a doubt, that it is the ponfidera- Jjj"' ^ h^ie'^ 
tionoi utility^ and no other, that, fecretly that of utill- 
but unavoidably, has governed his judg- gainftthatof 
tfient upon all thefe matters. The expe- * ^^^^ *^' 
riment is eafy and decifive. It is but to 
reverfe, in fuppofition, in the firft place 
the import of the particular promife thus 
feigned ; in the next place, the effcdl in 
point of utility of the obfervance of pro- 

• V. fopra par. 38. note. [/]. 

mifcs 
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Chap, miles in genera/.-^Suppofe the King to 
I« promife that he would govern his fubjefts 
not according to Law ; not in the view to 
promote their happinefs : — would this 
be binding upon'&im? Suppofe the peo- 
ple to promife they would obey him af 
all events y let him govern as he will ; let 
him govern to their deftrudlion. Would 
this be binding upon tbem ? Suppofe 
the conftant and univerfal efFcdl of an 
obfervance of promifes were to produce 
mifcbief, would it then be men's duty to 
obferve them? Would it then be right 
to make Laws, and apply punifhment 
to oblige men to obferve them ? 

XLVi. XLVL 

A fallacy ob- ** No ;" (it may perhaps be replied) 

^' but for this reafon 5 among promiies, 
'^ fome there are that, as every one al- 
*' lows, are void : now thefe you have 
been fuppofing, are unqueftionably of 
the number. A promife that is in itfelf 
** void, cannot, it is true, create any ob- 
'* ligation : But allow the promife to 
*' be valid^ and it is the promife itfelf 

" that 



viated. 
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** that creates the obligation, and no- Chap* 
** thing elfe." The fallacy of this arga- ^* 
ment it is eafy to perceive. For what is it 
then that the promife depends on for its 
validity ? what is it that being prejent 
makes it valid? what is it that being 
wanting makes it void ? To acknow- 
ledge that any one promife may be void, 
is to acknowledge that if any other is 
bindings it is not merely becaufe it is a 
promife. That circumftahce then, what- 
ever it be, on which the validity of a - 
promife depends, that circumftance, 1 
fay, and not the promUe itfelf muft, \i 
is plain, be the caufe of the obligation 
which a promife is apt in gi^'neral to carry 
with it. 

•^^^'^- .XLVIL 

But farther. Allow, for argument's The oblige, 
fake, what we have difproved : allow that milL,^wcre h 
the obligation of a promife is independent ^Jl^^ wouldT 
of every other : allow that a promife is not be extn- 
biriding propria vi — Binding then on Vor' the "pur- 
whom ? On him certainly who makes it. ^^^' 
Admit this : For what reafon is the fame 

individual 
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Chap, individual prothiie to b6 bindifig oft 
1> thoib who nen)er made it ? The King^ 
Jlfty years agOf promifed my Grtat-Gnind^ 
father to govern him according to Law : 
my Great-Grandfather, ^ty years ago^ 
promifed the King to obey him according 
to Law. The King, jufi now, promifed 
my heighbcUt' to govern him according to 
Law : my Neighbour, juji ntm, promifed 
the King to obey him according to LaW« 
-^Be it £>«^What are thefe promifes, 
all or any of them, to me? To make 
unfwer to this queftion, (omit other prin- 
ciple, it is manifeft, muft be feforted to, 
than that of the intrtnjk obligation of 
profhifes upon thofe who make diem. 
XLvni. XLVIIL 

hot theprin- Now this Other principle that ftill re- 
^iLiTY is ^ws upon us, what other can it be than 
^iUAi0icicnt- the principle g^ utility ? The princi- 
ple which furniihes us with that reajbn^ 
which alorie depends not upon any higher 
ireafon, but which is itfelf the jfole and 
all-^fufficient reafon for every point of 
pradice whatfoever. 

CHAP. 
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CHAP. II. 

l^okMs qf Government. 

I. 

THE contents of the whole digref- Chap. 
fion we are examining, were dif- ^^* 
trib'uted, we may remember, at the out- sabca of 
fet of this cifay, into five divifions. The the prcfent 
iirft, relative to the manner in which 
Government in general was formed^ has 
already been examined in the preceding 
chapter. The next, relative to the dif- 
ferent J^cies or forms it may aflume, 
comes now to be confidered. 

II. IL 

The firft objc6t that ftrikes us in this Theological 
divifion of our fubjedl i« the theological our Author, 
ilourifli it (clo^ out with. In God may be 
faid^ though in i. peculiar fenfe, to be our 
Author's ftrength. In theology he has 
found a not unfrequent fource, of orna- 
ment to divert us, of authority to over- 
awe 



64 A FRAGMENT on GOVERNMENT. 

Chap, siwe us^ from founding into the fhallow- 
n* nefs of his doftrines [a\. 

im III. 

SkSd^"^ That governors, of fome fort or other, 
dowments we muft have, is what he has been £hew- 

foand for • . ^t^ _ i i* • ^i. 

them. i^g 11^ the manner \ye have leen m the 

laft chapter. Now for endowments to 
qualify them for the exercife of their 
function. Thefe endowments then, as 
if it were to make them fliew the bright- 
er, and to keep them, as much as poflible, 
from being foiled by the rough hands of 
impertinent if eeulators, he has chofen 
(hould be of sethereal texture, and has 
fetched them from the clouds. 

** All mankind *,*' he fays, ** will 
** agree that government (hould be re- 
pofed in fuch perfons in whom thofc 
qualities are moft likely to be found, 
the perfeftion of which are among the 
attributes of Him who is emphatically 
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[a] This is what there wonld be occafion to ihew at 

large, were what he fays of Law in gmral^ and of the 

Laws of Nature zndi Ri^viJaiha in particular, to he 

examined. 

* I. Comm* f. 4S. 

" flyled 
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** flyled the Supreme Being : thd three Cuat^. 
•* great requifites, I mean^ of wifdom, of . iL 
"^^ goodnifs, and of power/* 

But let us fee the whole paffage as it 
jftands-^ 

IV. IV. 

' *• Put as all the members of Society/* The paffage 
(mcariirig«^«r^/ Society) ^ arc naturally 
•* equal/' (/. e. I fuppofe, with refpeft 
to politkat ^owcr, of which none of theni 
as yet have any) ** it may be aiked/* (con-' 
tinues he) " in wh^fe hands are the reins 
of government to be intniflcd i To - 
this the general anlwfci* is ealy ; but tlw 

^* application of it to particular caf«i 
*' has occafioned one half of thofe mif- 
*• chiefs which are apt to proceed from 
'* mi(guided political 2eal. In general, 
all mankind will agree that govern- 
ment {hould be repofed in fuch perfoni 
in whom thofe qualities are moft likely 
^^ to be found ; the perfedtion of which 
" are among the attributes of Him who is 

•* emphatically flyled the Supreme Being; 
•* the dirce. grand requifites, I mean, of 

F *' wifdom. 
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wifdom, goodnefs, apd of power: wi{^ 
dom, to difcern the real inter^ft of the 
community } goodneis, to endeavour 
always to j)urfue that real intereft % 
and ftrength or power, to carry thrs 
knowledge and intention into a£tion. 
Thefe are the natural foundations, of 
fovereignty, and thefe are the requi* 
fiteg that ought to be found in every 
well, conftitut^d frame oi govern* 



ment. 



t> 



V. 



^ T 

2r w^o^c- -^^^^^ '^^^S »i^ :i'^t place.- Theology 
cafion as this iu a .fermon^ or; a catechifm. But in this 

iiDDcrtincnu 

place^ the flourifli .wq haye feen, mighty 
for ev^ry: purpqfe of. inftrudtion^ l>av€ 
much betteii^.it ihpuldfeem,.been-ipared^ 
What purpofe the idea of that tremendous 
and incomprehenfible .Being thus unne-» 
ceflarily introduced can anfwer, I cannot 
fee, unlefs it. were to, bewilder and en-, 
traqce the reader j , as it feems to have 
bewildered and entranced the writer. 
Beginning thus, is beginning at the wrong 
end : it is explaining ignotum per ignotius. 

It 
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It is not from the attributes of the Deity, Chap. 
that an idea is to be had of any qualities H* 
; in men : on the contrary, it is from 
what we fee of the qualities of men, that 
we obtain the feeble idea we can frame 
to ourfelves, of the attributes of the 
Deity, 

VI. vj. 

We ihall foon fee whether it be light piffio'ty >t 

^ leads him 

or darknefs our Author has brought back into, 
from this cxcurfion to the clouds. The 

qualifications he has pitched upon for 
thofe in whofc han4s Government is to be 
repofed, we fee are three : wifdom, good- 
nefs, and power. Now of thefe three, 
one there is which, I doubt, will give 
him fomc trouble to know what to do 
with, I mean, that of Power: which, 
looking upon it as a jewel, it fhould 
feem, that would give a luftre to the 
royal diadem, he was for importing from 
jthe celeflial regions. In heaven, indeed, 
wc (hall not difpute its being to be 
found; and that at all junctures alike. 
But the parallel, I doubt, already fails. 

F 2 In 
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Pow.er, either 
natural or 
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In neither 
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In the earthly governors in queftion, or, 
to fpeak more properly, candidates for 
governmeht, by the very fuppofition there 
can not, at the jundlure he fuppofes, 
be any fuch thing. Power is that very 
quality which, in confiderdtion of thefe 
other qualities, which, it is fuppofed, are 
poffefled by them already, they are now 
waiting to receive. 

VII. 

By Power in this place, I, for my part, ' 
mean political power : the only fort of 
power our Author could mean : the only 
fort of power that is here in queftion. A 
little farther on we fhall find hitti fpeak* 
ing of this endowment as* being pofifefled, 
and that in the higheft degree, by a King^ 
k fingle perfon. Natural power there- 
fore, mere oj^Snical power, the faculty of 
giving .Ab hardeft blows, can ne ver> it is 
plain, be that which he meant to num« 
ber among the attributes of this godlike 
perfbnage. 

VIII. 

We fee then the dilemma our Author's 

theology 
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theology \ii& broujght him into, by put- Chap. 
ting him upon reckoning power * among !!• 
the qualifications of his candidates, row- fcnfe can it 
er is either natural or political. Political ^ h "attH-^ 
power is what they cannot have by the ^"'^* i^- 
fuppoiition : for that is the very thing that 
is to be created, and which, by the efta- 
blifhment of Government, men are going 
to. confer on them. If any then, it muft 
be natural power; the natural ftrength 
that a man pofleiTcs of himfelf without 
the help of Government. But of this 
then, if this be it, there is more, if we 
m^y believe our Aifthor, in a fingle mem- 
ber of a focicty, than in that member and 
all the reft of the fociety put together. [</] 

IX. 
This difficulty, if poffible, one fhould what it is 
be glad to fee cleared up. The truth is; **' *"^- 
I take it, that in what our Author has 

\J\ V. infra, par. 32. Monarchy, which is the go« 
▼eminent of one, *^ is the moil powerful form of govern- 
•' ment," he ftys, *« of any : " more fo than Demo* 
cracy* which be defcribes as being the GovernmeiK of 

F 3 faid 



70 ^ FRAGMENT on GOVERNMENT. 

Chap, ^^i^ of power, he has been fpeaking, as it 
11. were, by anticipation : and that what he 
means by it, is not any power of either 
kind actually poflefled by any man, or 
body of men, at the junflure he fuppofcs, 
but only a capacity, if one may call it fo, 
of retaining and putting into a(3ion poli- 
tical power, whenfoever it (hall have been 
conferred. Now, of aftual power, the 
. quantity that is poflefled is, in every cafe, 
one and the fame : for it is neither more 
nor lefs than the fupreme power. But 
as to the capacity above fpoken of, there 
p. do fecm, indeed, to be good grounds for 

fuppofiiig it to fubfifl: in a higher degree 
in 2l Jingle man than in a body. 

X. X. 

—and for Thefe grounds it will not be expefted 

that I fhould difplay at large : a flight 
flcetch will be fuflicient. — The efiicacy of 
power is, in part at leaft, in proportion to 
the promptitude of obedience: the promp- 
titude qf obedience is, in part, in propor- 
tion to the promptitude of command :— ^ 
ppmraand is an exprej(fion of will ; a will 

i« 
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is fooner formed by one than many. And Chap. 
this, or fbmething like it, I take to be the II- 
plain Englifli of our Author's metaphor, 
where he tells us*, as we fhall fee a: little 
farther on -f*, that '* a monarchy is the 
** moft powerful" [form of government] 
^* of any, all the finevns of government 
** being knit together, and united in the 
** hands of the prince." 

XL 

xr. 
The next paragraph, fhort as it is, Hctcrogc- 

contains variety of matter. The firft j^'J^t^VAhV 
two fentences of it are to let us know, »«« pari- 
that with regard to the manner in which 
each of the particular governments that 
we know of have been formed, he thinks 
proper to pafs it by. A third is to inti- 
mate,^ for the fecond time, that all Govern- 
ments muft b^ abfolute in fome hands or 
other: In the fourth and laft, he favours 
us with a very comfortable piece of intel- 
ligence ; the truth of which, but for his 
averment, few of us perhaps wovild have 

» 

• Comm. p. 5Q. f P^r. 32. 

F 4 fuipeded. 
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■ 

Chap, fufpeifjsed. This is, that the qualifica* 
II> jtione rocntionfd by the laft paragraph a9 
requifite to be ppilCeired by all GoverncM-^ 
of ftates are, or at lead once upon a tinae 
were, aStually poflefTcd by them : (i. e.) 
according to the opinion ofsfomebody; 
but of what foa>ebody is not altogether 
clear: whethjsr in the opinion of thefe 
Governors thcmfelves, or of the peribns 
governed by them, 

Th« para- f < How the ieverat forms of Govern-* 

Sted, '^ mcnt we now fee io the world ^t firft 

*^ adlually began," fays our Author, f^ i« 
matter of great uncertainty, and has 
occafioned infinite difputes. It is not 
my bufinefs or intention to enter into 
any of thein^ However they hegan^ 
ox by what right ibev^r they fubfift^ 
** there is and n^uft be in all of them a 
" fupreme, irrefiftable, abfolute, unconr 
*' trolled apthority, in which the jura 
^' fummi imperii 9 or the rights of fove-r 
^* reignty refide. And this authority i $ 
^^ placed in thofe hands, wherein] (ac^ 

♦« Wrdiqg 



€4 
it 
€4 



£€ 
€€ 



^^ cording to the opinion of the Fomf-* Chap* 
^* DERs of fuch reipedive ftates^ either II> 
*^ exprefsly given or collected from 
their tacit approbation) the qua- 
lities requifite for fapremacy, wifdom, 
goodfiefsj ^nd power» are the moil likesp 
** ly to be fpttpd/' 

, . ?^^^' , xm. 

Who thojfe perioE^ are whom OJir AUt Paradoxical 

thpr njeans here by the word fmndtn \ ihe^'iMcr^ 
whether tbofe who became the Covpru^/ ^^u^^ *'* " 

^ ' if all govern* 

t>f tjie Aates in queftion, or thofe who »«ntswcrc 
i>ecame the governed, or both together^ a free prefer- 
is wh^ J would not take qpon me pofi- ^^^^" 
tively to determine. For aught I knpw 
he may have meant neither the one nor 
the other^ but f^Hne third perfon. And^ 
indeed, what I am vehemently inclined 
to fufpedl is, that, in our Author's large 
conception, the mighty and exten five do- 
mains of Athens and Sparta, of 
which we read fo much at fchool and at 
college, confiding each of feyeral fcore 
of miks fquare, repreiented^ at the dme 
tUs paragraph was- writing, the whcde 

uaivcrfe ; 



u 

Chap. 

II. 



XIV. 
Reafons for 
foppofing 
thii to have 
been the 
meaning of 



A FRAGMENT ok GOVERNMENT. 

univcrfe : and the rcipcdlivc seras of So^ 
Ion and Lycurgus, the whole period of the 
hiftory of thofe ftates. 

XIV. 
The words '* founders,"—" opinion," 
— " approbation,"— in fliort, the whole 
compledtion of the fentence is fuch as 
brings to one's view a fyftem of govern- 
ment utterly different from the generality 
of thofe we have before our eyes : a fyf- 
tem in which one would think neither 
caprice, nor violence, nor accident, nor 

prejudice, nor pafiion, had any (hare : a 
iyftcm uniform, comprehenfive, and fi- 
multaneous; planned with phlegmatic 
deliberation ; eftablifhed by full and gene- 
ral afient : fuch, in fhort, as, according to 
common imagination, were the iyilems 
laid down by the two fages ^bovemcn- 
tioned. If this be the cafe, the objed: 
he had in mind when he faid Founders, 

might be neither Govern^rx nor govem^^, 
but fome neutral perfon : fuch as thofe 
fages, chofen as they were in a manner 
as umpires, might be coniidered with re^ 

gard 
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gard to the perfons who, under the prior Chaf; 
conftitution, whatever it was, had ftood ^^« 
refpe<3ively in thofe two relations. 

XV. 

XV. 

All this, however, is but conjefture : m The dodrine 
the propofition itfelf neither this, nor any to particular 
other reftriaion is cxprefled. It is deliver- i'^^***^^- 
ed explicitly and emphatically in the cha- 
racfter of an univerfal one. " In all of 
** THEM," he aflures us, ** this authori- 
^f ty," (the fupreme authority) ** is plac- 
** ed in thofe hands, wherein, according 
** to the opinion of the founders of fuch 
** refpedlive ftates," thefe " qualities of 
" wifdom, goodnefs, and. power, are the 
** moft likely to be found." In this 
character it cannot but throw a Angular 
light on hiftory. I can fee no end, in- 
deed, to the difcoveries it leads to, all of 
them equally new and edifying. When 
the Spaniards, for example, became maf- 
ters of the empire of Mexico, a vulgar 
politician might fuppofe it was becaufe 
fuch of the Mexicans as remained unex- 
^erminated, could not help it. No fuch 

thing—. 



76 A FRAGMENT oh GOVERJ^MENT. 

Chap, thing — ^Jt was becaufe either the Spa*- 

H* niards were of '* opinion," pr the Mexir 

—applied to cans thcmlclvcs were of*^ Opinion" (whxch 

infiances. of the two is not altogether clear) that, 

in Charles Vth, and his fucceilbrs, more 
goodnefs (of which they had fuch abun- 
dant proofs) as well as wifdom, was likely 
to be found, than in all the Mexicans put 
together. The fame perfuafion obtained 
between Charlemagne and the German 
Saxons with refpe£t to the goodnels and 
wifdom of Charlemagne .--—between Wil- 
liam the Norman and the Engliih Saii^- 
ons: — between Mahomet lid and thp 
fubjc6ts of John Paleologus : — between 
Odoacer and thofe of Auguftulus :— be- 
tween the Tartar Gingifkan and the Chj- 
nefe of his time: — between the Tartars 
Chang-ti and Cam-ghi, and the Chinefe 
of their times :— between the Proteftor 
Cromwell and the Scotch : — between 
William Illd and the Iriih Papifts : — be?, 
tween C^efar and the Gauls:— in fhort^ 
between the Thirty Tyrants, fo called, 
fnd the Athenians^ whom our Author 
6 feems 



feem$ to have had in view :— to mention "CtiAV. 
thefe examples only, out of as tnahy hun- H: 
dred as might be required. All this, if .. . 
we may trufl our Author, he has the 
^* goqdnefs** to believe: and by fuch lef- 
ions is the penetration bf ftudents to be 
fharpened for piercing into the depths of 
politics.. .j^i^^ 

XVI. • GBIc^iicOTi 

,. . : tents of the 

S9 much for the ihtroduAory para* fix remaia- 

graph.-^Tiie main part of th^S fubjeiSt ii g^fphTreiat- 

treated of in -fix others: the general con^ fof^a^of 

tents of which are as follows. *^" chap- 

ter,*-* 

XVII. 

In the firft he tells us how many dif-f — ofthciirft 
ferent forms of government there are ac- P^^agraph.— 
cording to the divifion of the ahtiehts : 
which divifion he adopts. Thefe are 
three: Monarchy, Ariftocracy, and De*» 
mocracy. 

XVIII. 

The next is to tell us, that by the^w- — Second.— . 
reign PowfiR he means that of ** making 
** lawsr 

XIX. In 
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XXL 
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xxn. 

—Sixth.-*- 



xxni. 

Definitions 
of the three 
forts of go- 
vernments 
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XIX. 

In a . third he gives us the advan- 
tages and difadvantages of thefe three dif- 
ferent forms of government. 

XX. 

In a fourth he tells us that thefe are 
all the antients would allow of. 

XXL 

A fifth is to tell us that the Britifh 
form of Government is different from 
each of them; being a combination of 
all^ and polTeifing the advantages of all. 

XXII. 

In the fixth^ and laft^ he (hews us that 
it could not poflefs thefe advantages, if^ 
inftead of being what it is, it were cither 
of thofe others : and tells us what it is 
that may deftroy it, Thefe two laft it 
will be fufficient here to mention : to ex- 
amine them will be the tafk of our next 
chapter. * 

XXIIL 

Monarchy is that form of Govern- 
ment in which the power of making 
Laws is lodged in the hands of ^ Jingle 

member 
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member of the- ftate in ^ueftion. Arifto-« Qn af^ 

cr^cy is that form of Government in 11^^ 

which the power of making laws is ld4g"- according to 
ed in the hands oifeveral members. De- 
mocracy is that form of government in 
which the power of making laws is lodg-i 
cd in the hands of *' air of them put to-^ 
gether. Thcfe, according, to our Au- 
thor, are the definitions of- the Antients j 
and thefe,; therefore, without difficulty^ 
are. the definitions of our Author. • 






•.XXIV.... 

XXIV. 

•* Thfe political writers of antiquity,*' Thcparal 
J&ys he, ** will hot allow more than three ^^^^ 
regular forms of government ; the firft, 
when the fovereign power is lodged 
in an aggregate afTcmbly, confifting 61 
all the members of a community, 
which is called a Democracy ; the fe- 
" cond, when it is lodged in a council 
*^ compofed of fdeft members, and then 
**" it is flylcd an Ariftocracy 5 the lafl^ 
*^ when it is entrufted in the hands of a 
'^ fingle . perfon, and thea it takes the 
*^ name of a Monarchy, -. All other fpc-; 

" cies 
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XXVI. 

How he af- 
figns them 
their refpec- 
tive qaalifi- 
catioB».— 
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^ cies of govem&efit they fay ire cither 
^' cornsptiohs of, or reducible to thefe 
*' three/* 

XXV. 

** tiy the fovcreign power, as was be- 
'* fore obfenred, is meant the making 
'* of laws ; for wherever that power re- 
" fides, air others muft conform to, isA 
^* be directed by it, whatever appearance 
^ the outward form and adipiniffaratibn 
** of the government may put on. For 
'^ it is at any time in the option of the 
^^ legiilature to alter that form and ad* 
miniflration by a new.c^i<ft or rule^ 
and to put the executipa of the lawe 
into whatever hands it ^eafes : and aU 
the other powers of the ilate muft 
obey the legiflative power in the exc^ 
cution of their feveral fuiiflioM, or 
*^ elfe the conftitution is at an end." 

XXVI. : . 

^: Having thus got three re^lar fimple 
forms of Government (this. Anomalous 
complex one of our own jaot oC the quef-* 
tion) and juft as many ^uati^tlons to 

divide 
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divide among them ; of each of which. Chap. 
by what he told us a while ago, each IL 
form of Government muft have fome 
fliare, it is eafy to fee how their allot- 
taients will be made out. Each form of 
Government will poffefs one of thefe 
qualities in perfection, taking its chance, 
if one may fay fo, for its fhare in the 
two others. 

XXVII. xxvir. 

Among thefe three cjiff^rent forms of All appear- 
Government then, it (hould feem, accord* c?igib?cinhis 
ing to our Author's account of them, there ^^^^ of them, 
is not much to choofe. Each of them 
has a qualification f an endowment^ to it- 
felf. Each of them is completely cha- 
radterized by this qualification. No in- 
timation is given of any pre-eminence 
among thefe qualifications, one above 
another. Should there be any difpute 
concerning the preference to be given to 
any of thefe forms of Government, as 
proper a method as any of fettling it, to 
judge from this view of them, is that of 
crofs and pile. Hence we may infer, 
that all the Governments that ever were, 

G or 
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Chap, or will be, (except a very particular one 
n. that we (hall come to prefently, that is to 
lay, our own) are upon a par: that of 
Athens with that oFPersia; that of Ge- 
KEVA with that of Motocco : fince they 
are all of them, he tells us, " corruptions 
** of, or reducible to," one of thefe. This 
is happy. A legiflatof cannot do amifs. 
He may fave himfelf the cxpence of 
thinking. The choice of a King was 
once determined, we are told, by the 
neighing of a horfe. The choice of a 
form of Government might be determined 
fo as well. 

xxvni. XXVIII. 

.—How to As to our own form of Government, 
Confiiuition. however, this, it is plain, being that which 

it feemed good to take for the theme of his 

panegyric, and being made out of the other 

- three, will pofiefs the advantages of all of 

them put together ; and that without any 

of the difad vantages *, the difadvantages 

vanifliing at the word of command, or even 

without it, as not being fuitable to the 

purpofe. 

XXIX. XXIX . 

Srif falls At the end of the paragraph which 

gives 
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gives us the above definitions, one obfer- Chap. 
ration there is that is a little puzzling. II. 
** Other fpecies of government," we are into, in fup- 
given to underftand, there are befides fom of Go- 
thefe ; but then thofe others, if not " re- ^^'^nTeVe 
** duciblc to," are but ** corruptions of ^^^^ ^«^f"- 

* bed as they 

*^ thefe." Now, what there is in any of are by him. 
thefe to be corrupted, is not fo eafy to 
underftand. The effence of thefe feveral 
forms of government, w^e muft always re- 
member, is placed by him, folely and 
entirely, in tiie article of number : in the 
ratio of the number of the Gov^rni^rj-, 
(for fb for fliortnefs we will ftyle thofe in 
whofe hands is lodged this " power of 
" making laws*') to that of the govern^^. 
If the number of the former be, to that 
of the latter, as one to alU then is the form 
of Government a Monarchy : if as aU to 
alU then is it a Democracy : if as fome 
number between one and all, to all, then 
is it an Ariftocracy. Now then, if we 
can conceive a fourth number, which 
not being more than all, is neither one 
nor all, nor any thing between one and 
all, we can conceive a form of Govern- 

G 2 ment. 
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Chap, nacnt, which, upon due proof, may appear 

IL to be a corruption of fome one or other 

of thefe three [b]. If not, we muft look 

for the corruption fomewhere elfe : Sup- 

pofe it were in our Author's reafon \c\. 

XXX. XXX. 

Govern- Not but that we may meet, Indeed, 

ments the ^ 111 

fame as thefc with feveral Other hard- worded names 
Vt^L ^^ *' for forms of Government : but thefe 

names were only fo many names for one 

[b"] By the laws of Germany, fuch and fuch ftates 
are to furnifh fo many men to the general army of the 
Empire : fome of them fo many men and one half; 
othf rS| fo many and one third : others again» if I mif- 
take not, fo many and one fourth. One of thefe 
half-, third-part, or quarter-men, foppofe, poffefres him- 
felf of the Government : here then we have a kind of 
corruption of a Monarchy. Is this what our Author 
had in view ? 

[c] A more fuitable place to look for corruption in, 
if we may take his own word for it, there cannot 
be. " Jivery man's reafon,'* he aflures us •, ** is 
*' corrupt;" and not only that, but " his underftand- 
*• ing full of ignorance and error."— With regard to 
others, it were as well not to be too poiitive : but with 
regard to a man's (t\f^ what he tells os from experience, 
it would be ill manners to difpute with him. 

* X Comm. p« 4X* 

or 
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or other of thofe three. We hear often Chap* 
of a Tyranny: but this is neither more ^^' 
nor lefs than the name a man gives to our 
Author's Monarchy, when out of humour 
with it. It is ftill the Government of 
number one. We hear now and then 
too^ of a fort of Government called an 
Oligarchy: but this is neither more nor 
lefs than the name a man gives to our 
Author's *Ariftocracy, in the fame cafe. 
It is ftill the Government of fome num- 
ber or other, between one and all. - In fine, 
we hear now and then of a fort of Go- 
vernment fit to break one's teeth, called 
an Ochlocracy: but this is neither more 
nor lefs than the name a man gives to a 
Democracy in the fame cafe. It is ftill 
that fort of Government, which, accord- 
ing to our Author, is the Government 
of all. 

XXXI. xxxr. 

Let us now fee how he has difjpofed of Quaiifica- 

% • y -.^ . t . 1 tions of the 

his three qualifications among his three three forms, 
forts or forms of Government. Upon Mo- Il^^heSca 
narchy, we fliall find, he has beftowed the rcfumed, 

G 3 perfedlion 
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Chap, perfeftion of power ; on Arillocracy, of 
II. wifdom ; on Democracy, of goodnefs : each 
of thefe forms having juft enough, we may 
fuppofe, of the two remaining qualifica- 
tions befides its own peculiar one, to make 
up the neceflary complement of " qualities 
** requifite for fupremacy/' Kings arc, 
(nay were before they were Kings, fince 
it was this qualification determined their 
fubjeds to make them Kings *) as ftrong 
as fo many Kercules's; but then, as to 
their wifdom, or their goodnefs, there is 
not much to fay. The members of an 
Ariftocracy are fo many Solomons : but 
then they are not fuch fturdy folks as 
your Kings ; nor, if the truth is to be 
fpoken, have they much more honefty 
than their neighbours. As to the mertibers 
of a Democracy, they are the beft fort of 
people in the world ; but then they are 
but a puny fort of gentry, as to ftrength, 
put them all together ^ and apt to be a 
little defective in point of underftanding. 
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XXXII. ^Jj^^> 

" In a democracy," fays, he, ** where xxxu. 
'* the right of making laws refides in The para- 
" the people, at large, public virtue or ^^^.^^ ^^* 
** goodnefs of intention, is more likely 
*Mo be found, than either of the other 
qualities of governn>ent. Popular 
aflemblies are frequently fooliih in 
** their contrivance, and weak in their 
** execution ; but generally mean to do.. 
** the thing that is right and juft, and 
** have always a degree of patriotifm or 
*/ public fpirit. In ariftocr^cies there is 
** more wifdom to be found than in the 
" other frames of Government ; being 
** compofed, or intended to be com- 
*^ pofed, of the moft experienced citi^ 
** zcns; but there is lefs honefty than in 
a republic, and lefs llrength than in a . 
monarchy. A monarchy is indeed the 
mofl: powerful of any, all the finews 
of government being knit together 
^^ andjunited in the hand of the prince; 
1* but then there is imminent danger of 

G 4 '' his 
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Chap. *' his employing that ftrcngth to impro* 
^^' . ** vidcnt or opprcjSive purpofes." 

XXXIIL XXXIII. 

—and th^ «c Thus thefe three fpecics of govcm- 

** ment have all of them their feveral 
^* perfedlions and imperfedtions. De- 
^* mocracies are ufually the beft calcu- 
^* lated to dired: the end of a law ; arif- 
^^ tocracies to invent the means by which 
^' that end fhall be obtained ; and mo- 
'* narchies to carry thofe means into cxe- 
" cution. And the antients» as was ob* 
** ferved, had in general no idea of any 
^* other permanent form of government 
^* but thefe three ; for though Cicero dc- 
^* clares himfelf of opinion, ejfe optitnk 
♦* conjlitutam rempublicamy quee ex tribus 
*' generibus illisj regally Optimo y et fopulari 
^^ Jit modici confufa\ yet Tacitus treats 
^* this notion of a mixed government, 
^* formed out of them all, and partaking 
^* of the advantages of each, as a yifionary 
^^ whim ; and one, that if efFedted, could 
^' never be lafting or fecure.'* 



In 
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XXXIV. Chap, 

In the midft of this fine-fpun ratiocina- 



XXXIV. 

tion, an accident has happened, of which Democracy, 

our Author feems not to be aware. One by^him! no 

of his accidents y as a logician would fay. Government. 

has loft its fubjeSi : one of the qualifications 

he has been telling us of, is, fomehow 

or other, become vacant : the form of 

Government he defigned it for, having 

unluckily flipped through his fingers in 

the handling. I mean Democracy; 

which he, and, according to him, the 

Antients, make out to be the Government 

oi alL Now " air* is a great many i fo 

many that, I much doubt, it will be rather 

a difficult matter to find thefe high and 

mighty perfonages power enough, fo much 

as to make a decent figure with. The 

members of this redoubtable Common-^ 

wealth will be ftill worfc off, I doubt, in 

point of fubjefts, than Trinculo in the play, 

or than the potentates, whom fome late 

navigators found lording it, with might 

and main, "Kparspa^/ /3ii^ij5/,"over a Spanifh 

fettlement : there were three members of . 

6 the 



fd A fragment: on government. 

Chap. ^^ Government ; and they had one 

IL fubjedl among them all*. [^] Let him 

Democracy, examine it a little, and it will turn out, 

by him"no ^ *^^^ ^^> '^ ^^ precifely that fort of Go- 

^^JJt"*"****^ vernraent, and no other, which one can 

conceive to obtain, where there is no 
Government at all. Our Author, we may 
remember, had fhrewd doubts about the 
exiftence of 2l Jlate of tiature^f: grant 
him his Democracy, and it exifls in his 
Democracy. [f\ 

XXXV. The 

• Stfe Hawksworth's Voyages. 

[e\ The condition of thefe imaginary fovereigns put^ 
one in mind of the ftory of» I forget what King's Fool. 
The Fool had (luck himfelf op one day, with great gra- 
vity, in the King*s throne ; with a flick, by way of a 
. fceptre, in one hand, and a ball in the other : being 
^fked what he was doing? he anfwered, *^ nigmngJ** 
Much the fame fort of reign, I take it, would be that 
of the members of our Author's Democracy. 

t V. fupra, ch. I. par. VI. 

[/] What is curious is, that the fame pcrfons who 
tell you (having read as much) that Democracy is a 
form of Government under which the fupreme power is 
veiled in all the members of a flate, will alfo tell yoa 
(having alfo read as much) that the Athenian Common- 
wealth was a Democracy. Now the truth is, that in the 
Athenian Common-wealthy upon the moil moderate 

computation. 
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XXXV, Chap. 

The qualification of goodnefs^ I think IL 

it was, that belonged to the Government XXXV. 
of all, while there was fuch a Govern- cation de- " 
ment. This having taken its flight, as Jf^^^^/^'J* 
we have feen, to the region of non-cnti- cant, 
ties, the qualification that was defigned 
for it remains upon his hands : he is at 
liberty, therefore, to make a compliment 
of it to Ariftocracy or to Monarchy, 
which beft fuits him. Perhaps it were 
as well to give it to Monarchy i the title 
of that form of Government to its own 
peculiar qualification, power, being, as ' 
we have feen, rather an equivocal one: 
or elfe, which, perhaps, is as good a way 
of fettling matters as any, he may feC 
them to caft lots. 

compntation» it is not one tenth part of the inhabitants 
of the Athenian date that ever at a time partook of the 
fupreme power : women, children, and ilaves» being 
taken into the account *. Civil Lawyers, indeed, will 
tell you, with a grave face, that a flave u naiody, a$ 
Common Lawyers will, that a bailard is the /on of «o^ 
hoify. Bat, to an unprejudiced eye, the condition of a 
ftate is the condition of all the individuals, without dif^ 
tindion, that compofe it. 

• See, among Mr. HuMX*s Efays, that on the fpuhufnefs of 

9 CHAP. 
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CHAP, m^ 

British Constitution. 

I. 

Chap. TX/^TH a fet of data^ fuch as we 

^^^* ▼ ▼ have fccn in the laft chapter, wc 

}\ , niay judge whether our Author can meet 

panegyric on with any difficulty in proving the Britifh 

Contoution. Conftitution to be the beft of all pofliblc 

governments, or indeed any thing elfe 
that he has a mind. In his paragraph on 
this fubjedl there are feveral things that 
lay claim to our attention. But it is ne- 
ceflary we ihould have it under our eye. 

n. II. 

iThcpara. ic g^j happily for US in this ifland 

graph re* jt i .^ 

cited— ** the Britifli Conftitution has long re-i- 

*' mained, and I truft will long continue, 

** a ftanding exception to thq truth of 

** this obfervation. For, as with us the 

" executive power of the laws is lodged 
*^ in a fingle perfon, they have all the ad- 

^* vantages 
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** vantages of ftrength and difpatch that Chap* 
** are to be found in the moft abfolute III. 
monarchy; and, as the legiflature of the ""^ ^ 
kingdom is entrufted to three diftinft 
powers entirely independent of each 
other; firft, the King; fecondly, the 
Lords Spiritual and Temporal, which 
**• is an ariftocratical aflembly of perfons 
** felefted for their piety, their birth, 
** their wifdom, their valour, or their 
** property; and .thirdly, the tloufe of 
Commons, freely chofen by the people 

from among themfelves, which makes 
it a kind of democracy ; as this ag- 
gregate body, adtuated by different 
iprings, and attentive to different inte- 
refls, compofes the Britifh Parliament, 
and has the fupreme difpofal of every 
** thing ; there can no inconvenience be 
attempted by either of the three bran- 
ches, but will be withflood by one of 
the other two ; each branch being arm- 
ed with a negative power fufficient to 
repel any innovation which it (hall 
think inexpedient or dangerous." 

III. '' Here 
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III. 

** Here then is lodged the foverexgirty 
** of the Britifh Conftitution ; and lodged 
^ as beneficially as is poflible for fociety% 
** For in no other ihapc could we be £^ 
** certain of finding the three great qua- 
*^ lities of Government fo well and fa 
" happily united. If the fupreme pow* 
** er were lodged in any one of the three 
*^ branches feparately, we muft be expoi^ 
** ed to the inconveniencies of either ab- 
** folute monarchy, ariftocracy, or dono^ 
^^ cracy ; and fo want two of the principal 
** ingredients of good polity, either virtue, 
wifdom, or power. If it were lodged 
in any two of the branches ; for in- 
ftance, in the King and Houfe of Lords, 
our laws might be providently madb 
and weli executed, but they might not 
always have the good of the people in 
view : if lodged in the Kir; and Com- 
*• mons, we ftiould want that circum- 
*^ fpedion and mediatory caution, which 
** the wifdom of the Peers is to afford: 
** if the fupreme rights of legiflature were 

^« lodged 
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**^ lodged in the two Houfes only, and Cha?» 
** the Kin^ had no negative upon their 'HI* 
*^ proceedings, they might be tempted to 
** encroach upon the royal prerogative^ 
or perhaps to abolifh the kingly ofHce, 
and thereby weaken (if not totally de- 
** ftroy) the ftrength of the executive 
power. But the conftitutional govern- 
ment of this iiland is fo admirably 
tempered and compounded, that no^ 
thing can endanger or hurt it, but de»- 
* ilroying the equilibrium of power be-^. 
tween one branch of the legiflature 
and the reft. For if ever it (hould hap- 
pen that the independence of any onfe 
** of the three fhould be loft, or that it 
** fliould become fubfervient to the views 
*' of either of the other two, there would 
'* foon be an end of our conftitution. 
** The legiflature would be changed from 
"'^ that which was originally fet up by 
",the general confent and fundamental 
^^ aft of the fbciety -, and fuch a change, 
" however eiffedled, is, according to Mr. 
*' Locke (who perhaps carries his theory 

'* too 
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'* too far) at once an entire diiToIution 
•• of the bands of Government, and the 
'* people would be reduced to a ftate of 
'* anarchy, with liberty to conftitute to 
** themfelves a new legiflative power/* 

IV. 

In confidering the firft of thefe two para- 
graphs, in the firft place, a phenomenon we 
ihould little exped to fee from any thing 
that goes before, is a certain executive 
power^ that now, for the firft time, bolts 
out upon us without warning or intro- 
dudion. 

The power, the only power our Author 
has been fpeaking of all along till now, is 
the legiflative. 'Tis to this, and this alone, 
that he has given the name of ^^fovereign 
*' power.'* 'Tis this power, the different 
diftributions of which he makes the cha- 
rafteriftics of his three different forms of 
government. 'Tis with thefe different 
diftributions, diftributions made of the 
legiflative power, that, according to his 
account, are connected the feveral quali- 
fications laid down by him, as " requifites 
** for fupremacy :*' qualifications in the 

poftei&oa 
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Jiofleffion of which confift all the advan- Chap* 
tagcs which can belong to any form oif in> 
Government. Coming how then to the 
£ritifh Conflitution, it is in the fupcrior 
degree in which thefe qualifications oiF 
the legiliative body are pdflefled by it^ 
that its peculiar excellence is to tonfifl. 
It is by poffcfling the qualification of 
ftrength, that it poflefles the advantage 
of a monatehy. But how is it then that^ 
by his account^ it pofifefies the qualifies* 
tion of ftrength ? By any difpofitioii 
made of the legiflative power ? By thci 
legiflative power's being lodged in the 
hands of a fingle perfon, as in the cafe of 
a mdharchy ? No ; biit to a difpofition 
made of a hew power, which comes in, 
as it were> in a parenthefis, a new power 
which we now hear of for the firft time^ 
a power which has notj by any defcrip- 
tion given of it, been diftinguiihed frooi 
the legiflative,' an executive. 

. ^•. V. 

What then is this fame executive Difficulty of 
power ? I doubt our Author would not what it u a» 

H find 
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Chap, find it a very eafy matter to inform nik 

_^"^* ^ Why not ?'' fays an objector — " is it 

S'*tJ\. " ^^' *^^* power which in this country 
giflaiivc. €€ thg Kij^g h^s in addition to his (hare 

*' in the legiflative ?" Be it fo : the 
difficulty for a moment is ftaved off. But 
that it is far enough from being folved, 
a few queftions will foon fhew us. This 
power, is it that only which the King 
really bas^ or is it all that he is faid to 
have ? Is it that only which he really 
has, and which he exercifes, or is it that 
alfo, which although he be faid to have 
it, he neither does exercife, nor may 
exercife ? Does it include judiciary 
power or not ? If it does, does it in- 
clude the power of making as well par^ 
ticular decifions and orders, as general^ 
permanent 9 JPontaneous regulations of pro- 
cedure, fuch as are fome of thofe we fee 
made by judges ? Doth it include fu- 
preme military power, and that as well 
in ordinary as in a time of martial law ? 
Doth it include the fupreme Jifcal 

power; 
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^wer [a]; and, in general, that power Chap* 
which, extending as well over the public I^I* 
money as over every other article of pub- 
lic property, may be ftyled the dijpenfa- 
toria/[i]. Doth it include the power of 
granting patents for inventions, and 

W ^y /A^ power I mekn that i^hich in this coon- 
tiy is exercifed by what ^is called the Board of Trta* 
fury. 

[I] By dij^en/atorial power J mean as well that WhicE 
is e^cercifed by the Board of Treafory, as thofe others 
which are executed in the fevehil offices ftyled with us 
the War Office, Admiralty Board, Navy Board, Board 
of Ordnance, and Board of Works : excepting from the 
bttfinefs of all thefe offices, the poweir c£ appointing 
perfons to fill other fubordinate offices : a power which 
feems to be of a diftin^ nature from that of making 
difpofition of any article of public property. 

Power, political power, is either oyerperfius or Over 
things. The powers, then, that have been mentioned 
above, in as far as. they concern tbingsy are powers over 
fttch things as are the property of the public : powers 
which differ in this froni thofe Which conftitute private 
ownerfhip, in that the former are, in the main, not hiiu'^ 
Jicial (that is, to the pofleifors themfelves) and indif-^ 
criminate ; but fiduciary ^ and limited in their exercife to 
fuch aSs as are cotaducive to the fecial purpofes of futrt^ 
lie benefit and fecarity* 

H 2 charters 
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Chap, charters of incbrporation ? Doth it in- 
III. elude the right of making bye-laws 
in corporations? And is the right of 
making bye-laws in corporations the fu- 
perior right to that of conferring the 
power to make them, or is it that there is 
an executive power that is fupcrior to a 
legiflativc ? This executive again, doth it 
include the right of fubflituting the laws 
of war to the laws of peace; and^ via 
nyerj&y the laws of peace to the laws of 
war ? Doth it include the right of re- 
training the trade of fubjeds by treaties 
with foreign powers ? Doth it include the 
right of delivering over, by virtue of the 
like treaties, large bodies of fubjeds to 
foreign laws ? — He that would under- 
ftand what power is executive and not le- 

gijQative, and what legiflative and not 
executive, he that would mark out and 
delineate the different fpecies of confti- 
tutional powers, he that would defcribc 
either what />, or what ought to be the 

conftitution of a couotxy, and particu- 
larly 
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larly of this country, let him think (f Chap* 
tbeje things. ^^^' 

VI. ^ vr. 

In the next place we are told in a pa- indcpcnd- 
renthefis (it being a matter io plain as to cnrately at- 
be taken for granted) . that •' each of X^'ttT 
*• thefe branches of the Legiflature is branches of 
^* independent i — yes, ** entirely mdepeno- meat, 
** ent," of the two others. — Is this then 
really the cafe ? Thofe who confider 
the influence which the King ^d fo ma- 
ny of the Lords have in the ele<aion of 
members of the Houfe of Commons; 
the power which the King has, at a mi- 
nute's warning, of putting an end to the 
exigence of any Houfe of Commons; 
thofe who confider the influence which 
the King has over both Houfes, by of- 
jEces of dignity and profit given and tak« 
en aw4y again at pleafure; thofe who 
confider that the King, on the other hand^ 
depends for his daily bread on both 
Houies, but more particularly on tho 
]H[oufe of Con^mons; not to mention a 

H 3 variQty 
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Chap, variety of other circumftances that might 

^^^* be noticed in the fame view, will judge 

what degree of precifion there was in ou^? 

Author's meaning, when he fo roundly 

afierted the affirmative, 

VII. 

V|L 

Abappydif- One parenthefis more: for this fen- 
riTinfcpi^a-' tence teems with parenthefis within pa- 
^'*/^°l.._ renthefis. To this we are indebted for 

a very interefting piece of intelligence : 
nothing lefs than a full and true account 
of the perfonal merits of the members of 
the Houfe of Lords for the time being. 
This he is enabled to do, by means of a 
contrivance of his own, no lefs fimplc 
than it is ingenious : to wit, that of 
looking at their titles. It is by looking 
at men's titles that he perceives, not 
merely that they ought to pofTefs certain 
merits, not that there is reafon to wijh. 
they may poflefs them, but that they do. 
oBuaJly poflefs them, and that it is by 
poflefling thofe merits that they came to 
poflefs thefe titles. Seeing that fome arQ 
bifliops, he knows that they are pious : 

feeing 
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feeing that fome are peers, he knows Chap. 
that they are wife> rich, valiant [c]. ^^^* 

VI. The^ 

' [c] ** The Lords fpiritaal and temporal, [p. 50.] 
•* which," fays our Author, ** is an ariftocratical 
•* aflembly of perfons feleded for their piety,, their 
•* birth, their wifdom, their valour, or their property"-— 
I have diftributed, I think, thefe endowments, as oar 
Author could npt but intend they ihould be diftributed. 
Birth, to fuch of the members of that afTembly as have 
their feat in it by de/ceaf : and, as to thofe who may 
chance from time to time to fit there by creatien, wif- 
dom, valour, and property in common among the 
temporal peers ; and piety, fingly but entirely, among 
my Lords the Bifhops. As to the other three endow- 
ments, if there were any of them to which thefe right 
reverend perfons could lay any decent claim, it would 
be wifdom : but fince worldly wifdom is what it would 
be an ill compliment to attribute to them, and the wif- 
dom which is from above is fairly included under 
piety, I conclude that, when (ecured in the excluiive 
poffefiion of this grand virtue, they have all that was 
intended them. There is a remarkable period in our 
biAory, at whicht meafuring by our Author's fcale, 
thefe three virtues feem to have been at the boiling 
point. It was in Queen Ann's reign, not long after the 
time of the hard ixo&. I mean in the year 17 11. la 
that aufpicious year, thefe three virtues ilTaed forth, 
it ieems, with fuch exuberance, as to famifh merit 
enough to ftock no fewer than a dozen refpe£table per- 
il 4 ft>n»* 
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Chap, Vm. 

The more we confider the application 



VIII. 

Sappofed he makes of the common-place notions 
fihreep^c. Concerning the three forms of Governr 
tended forms mcnt to our own, the morp we fhall fee 
went not ap- the wide difference there is between 
ourown/^ reading and reflefting. Our own he 

finds to be a combination of thefe three^ 
It has a Monarchical branch, an Arifte-? 



fonSf who, upon the ftrength of it, were all made fit« 
itms in a day* Unhappily indeed, ib little read was 
a right reverend and cptemporaiy hiftoriaii *, in oar. 
Author's inethod of ^^ difcerning of fpirits»" as ta 
fhncy, it was neither more nor lefs than the neceffity of 
making a majority that introduced ib large a body of 
new members thus fuddenly into the houfe. But I leave 
it to thofe who are read in the hiilory of that time, to 
jodge of the ground there can be for fo romantic an 
imagination. As to piety, the peculiar endowment of 
the inip-e, the ftock there is of that virtue, fliould, to 
judge by the like ftandard, be, at all tiine^, pretty mncli 
upon a level : at all times, without queftion, at a mMxi^ 
ifmm* This is what we can make the leii^ 499bt of, fince, 
with regard tp ecclefiaftical matterSf in general, our Au« 
thfM-, as in another place he afiures us^ has had the hap* 
pineis to find^ tliat " every thing is as it ihonld be f J 
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* See Biihop Burnet*8 Hiftoiy of i^s own Times* Vol* a« 
•f VoL 4. Chap. ly, p, 49. 

cratical. 



icratical, and a Dcmocratical. The Anf- C»ap, 
^cratical is the Houfc of Lords j the ^^^^ 
Democratlpal i$ the Houfe of Commonf^. 
Much had our Author reai^i at fchool^ 
doubtlefsi and at collegCi of the wifdon> 
and gravity pf the Spartan fenate : fomc-? 
thing, probably^ in Montefqqicu, an4 
clfewhcre, about the Venetian. He had 
read of the turbulence and extravagancy 
of the' Athenian mob. Full of thefe 
ideas, thp Houfe pf Lords were to be our . 
Spartans or Venetians ; the Houic of 
Commons^ opr Athenians, With re-? 
ipe<9: then to the point of wifdom, (for 
that of honefty we will pa& by) the con^ 
fequence is obvious. The Houfe of 
Commons, however excellent in point 
pf honefty, is an aflembly of Icfs. wifdom 
than that pf the Hopfe of Lords. This 
is what our Author makes no fcruple of 
ailuring us. A Duke's fon gets a feat 
in the Houfe of Commons. There needs 
no more to make him the very mpdel of 
;m Athenian cobler. 

IX. Let 
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Chap. .IX. 

■' Let us find out, if we tan, whence thia 

Wifdom notion of the want of wifdom in the 
whyUkciyto members of a Democracy, and of the 

DC WWrtStlJ/^ 

in the mem- abundance of it in thofe of an Arifto^ 
Jj^^^^- cracy, could have had its rife. Wo 

fliall then fee with what degree of pro- 
priety fuch a notion can be transferred 
to our Houfes of Lords and Commons. 

In the members of a Democracy in 
particular, there is likely to be a want 

o£ wifdom-^Why ? The gi^eater part 
being poor, are, when they begin to take 
upon them the management of affairs, 
uneducated : being uneducated, they are 
illiterate : being illiterate, they are igno- 
rant. Ignorant, therefore, and unwife^ 
if that be what is meant by ignorant, 
they begin. Depending for their daily 
bread on the profits of ioxsit petty traf-r 
fie, or the labour of fome manual occu-p 
pation, they are nailed to the work-board, 
or the counter. In the bufinefs of Go-* 
vernment, it is only by fits and ftarts 
th^t they have leifure fo much as to oB ; 

they 
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they have no leifure to refleSl. Ignorant Cha?, 
therefore they continue. ^^Bnt in what Uh 
degree is this the cafe with the members 
of our Houfe of Commons ? 

X* X. 

On the other hand, the members of -f^^nd frtfi»ii 

in thofeofaa 

an Ariftocracy, being few, are rich : Ariftocnicy, 
either they are members of the Arifto- 
cracy, becaufe they are rich ; or they are 
rich, becaufe they are members of the A- 
riftocracy. Being rich, they are educated : 
being educated, they are learned : being 
learned, they are knowing. They arc 
at leifure to rg/2?^, as well as a^* They 
may therefore naturally be expedled to 
become more knowing, that is more 
wife, ^s they perfevere. In what degree 
is this the cafe with the members of the 
Houfe of Lords more than with thofe of 
the Houfe of Commons ? The fad is, 
as every body fees, that either the mem- 
bers of the Hoiffe of Commons are a? 
much at leifure as thpfe of the Houfe of 
Lords; or, if occupied, occupied in fuch a 
way as tends to give them a more than or- 
dinary infight into fome particular depart- 
ment 
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Chap, ment of Government. In whom (hall 
^ "^* we expcft to iiad fo much knowledge of 

Law as in a profefTed Lawyer ? of Tradej^ 
as in a Merchant ? 

XT. X'- 

Wky, accor- But hokU— Our Author, when ho 
AiittoTt attributes to the members of an Arifto- 

cracy more wifdom than to thofe of a 
Democracy, has a reafon of his own. 
Let us endeavour to underfland it, and 
then apply it, as we have applied the 
others, In Ariftocratical bodies, we arc 
to undcrftand there is more experience v 
at leaft it is intended by fofne body or 
other there JhouH be ; which, it ieemsa 
anfwers the fame purpofe as if there ivas. 
** Jn Ariftocracies," fays our Author, 
** there is more wifdom to be found, 
** than in the other frames of Govern- 
** ment; being compofed,'' continues he, 
** or intended to be compofed, of the 
** moft experienced citizens *." Oq 
this ground then it is, that we arc 
to take for granted, that the members 
of the Houfe of Lords have more wifdom 

among 
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among them, than thofc of the Houfc of Chap* 
Commons. It is this article of expert-^ m* 
ence that, being a qualification poflefled 
by the members of an Ariftocratical 
body, as fuch, in a fuperior degree to 
that in which it can be poflefled by a 
democratical body, is to afford us a par- 
ticular ground for attributing a greater 
fharc of wifdom to the members of the 
upper houfe, than to thofe of the lower. 

XII. ^ j^ 

How it is that a member of an arifto- Superiority 

cracy, as fuch, is, of all things, to have " ena " how 
attaine4 more experience than the member faperforityof 
of a democracy, our Author has not told ^^^"* 
us I nor what it is this experience is to 
confifl: of. Is it experience of things 
preparatory to, but different from, the 
bufinefs of governing ? This flipuld 
rather go by the name of knowledge. Is 
it experience of the bufinefs itfclf of 
governing ? Let us fee. For the mem^ 

ber pf the one body, as of the other, there 

mufl: be a time when he firft enters upon 

^ this bufinefs. They both enter upon it, 

5 ^ fuppofe 
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ChaF4 iuppofc on the fame day. Now then xi 
^^^? ' it on that fame day that one is more ex- 
perienced in it than the other ? or is it 
on that day ten years ? 

*^o^ far Thofe indeed who recolIe<9: what wc 
to ariftocra- obfcryed but now *, may anfwer without 
oet ingcnc- hefitation,— on that day ten years. The 

reafbn was there given. It is neither 
more nor lefs^ than that want of leifure 
which the bulk of the numerous mem* 
bers of a Democracy muft neceflarily 
labour under^ more than thofe of an Arifr 
tocracy. But of this, what intimation is 
there to be colleAed, from any thing that 
has been fuggefled by our Author ? 

MV. XIV. 

— kow far to gQ much With refpeft to Ariftocracici 

our xioufe of , - * 

Lords in par- in general. It happens alfo by accident,- 
ticttur. ^^^ jj^^^ particular branch of our own 

government to which he has given the 
name of the Ariftocratical, — the Houfe of 
Lords, — has aSually greater opportuni-* 
ties of acquiring, the qualification of t%^ 

♦ V. fopra, par. 9* 

perienc^^ 
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pcricncc, than that other branch, ttife CfitAP. 
Houfe of Commons, to which he has m* 
given the name of the democraticaL But 
to what is this owing ? not to any thing 
in the charaifleriftic natures of thofe two 
bodies, not to the one's being Ariftocra- 
tical, and the other Democratical ; but 
to a circumftance, entirely foreign and 
accidental, which we fhall fee prefently* 
But let us obferve his reafoning. The 
Houfe of Lords, he fays, is an aflcmbly 
that behoves to have more wifdom in 
it, than the Houfe of Commons. This 
is the propofition. Now for the proof. 
The firft is an Ariilocratical aflembly; 
the fecond a Democratical. An Arifto- 
cratical aflembly has more experience 
than a Democratical 5 and on that ac- 
count more wifdom. Therefore the 
Houfe of Lords, as was to be proved, 
has more wifdom than the Houfe of 
Commons* Now, what the whole of 
the argument refts upon, we may obferve, 
is this faft, that an Ariilocratical affem-* 
bly, as fuch, has more experience than a 

Democratical 
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CitA^« EJiemocratical one; but this, with Ariilc^ 
m^* cratical afifdmbliee in gerieraU we fee, is 
iioty for any reafbn that our Author 
has given xxs^ the cafe^ At the famd 
time with refped to our Houie tof" 
Lords in particular, in com{>arifon with 
the Houfe of Commoris, it does faappeoi 
to be the cafe^ owing to this limple cir- 
cumftance: the members of the Hou£e 
of Lords, when oiice they begin to (it, fit 
on for life : thoie of the Houfe of Com-^ 
mons only from ieven years to feren 
years, or it may happen» lefs. 

What is to be In fptfaking^ however, in tnis prlace,* 
by the word ^^ experience, I would rather be under- 
" ^*/^ru^f.'' fi<)od to mean opportunity of acquiring 

experience^ than experience itfelf. For 
actual experience depends upon other con* 
current caufes. 

XVI. , 'XVL 

Opportunity It is, howcvcr, from fuperiority of ex- 

ofcxperience . , ^4 ^ a .i_ j • 

aotthcfoie perience alone, that our Author denved 
dom* ^^ '^^^^ fuperiOTity of wifdom. He has^ indeed^ 

the proverb in his favour : ** Experience,*' 

it 



/^ 
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« 

it ha« been faid of old, ** is the Mother Chap* 
•* of Wifdom :" be it fo ;— but then In^ HI. 
tereft is the Father. There is feven an 
Intereft that is the Father of Experience* 

Among the members of the Hoiifc of 
Commons, though none fo poof as to ht 

illiterate, are niany whofe fortunes, ac* 
cording to the common phraie, are yet to 
^ake. The fortunes of thoie of the 
Houfe of Lords (I fpeak in general) are 
ftiade akeady. The members of the 
Houfe of Commons may hope to be mem- 
bers of the Houfe of Lords. The mem- 
bers of the Houfe bf Lords have ho high- 
er Houfe of Lords to rife to. Is it na- 
tural for thofe to be moft adtive who 
have the lea/}, or thofe who have the mo/i 
intereft to be fo? Are the experienced 
thofe who are the leaft, or thofe who are 
the moft active ? Does experience come 
to meii when afleep, or when awake ? Is 
it the members of the Houfe of Lords 
that are the moft adlive, or of the Houfe 
of Commons ? To fpeak plain, is it in 
the Houfe of Lords that there is moft bu- 

I finefs 



; 
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Chap, fioefs done^ or \xi the Houfe of Com-* 
HI. mons ? W» it afttr the ^ was caiight 

" that thje fucceflbr of St. Peter ufed die 

w/, or was it h^i^e[t\f In a word» is 
there moft wi£iom ordinarily wtfeere fh«M 
is le^yfty or where there is moift fo gain by 
being wiie [k^ ? 

\i] Every body has lieard tbe ftory of bim w1io« fron 
t ifterman, was miAt Arckbi(hopy and then Vope. 
WUIe Ardibtikop, it was his coftotti crery iaff 
after dinner, to hare a fifluAg net fpread opon hn 
table, by way of a memento, as he nfed to fay, of the 
meanneis of hit original. This farcical oftentatios 
of humility was whatr, In thofe days, concdboifed 
not a little to the encreafe of hit repatatiofu Soon 
after his exaltation to St. Peter't chair, one of hit 
intimates wat taking notice to him, one day, when din- 
ner was over, of die table's not being decked as i^al, 
** Peace," anfwered the Holy Father^ ** when tha iiib 
"^is canght, there it no occafion for the net.** 

{i] In the Bottfe of Commont it&lf, is h by* the opu- 
lent and independent -Country geatleftea that Hbe chief 
bafinefs of the Hoafe is tranfaded, or fay afpiriagj aad 
perhaps needy Courtiers ? The man who would perfe- 
vere in tho toil of Government, without any other re- 
ward than the favour of the people, is certainly the man 
f&r the people to make choice of. Bnt fnth m^a are at 
bell but rare. Were it not for thofe children of Oonrnp- 
rion we have been fpeakiag of, the bafinefs of the ftatCy^ 
I doubt, woolid ftagttBte« 

XVII. A word 
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XVII. C»AP* 

A word or two more with rcfpefik to m* 
the cbaraderiilip qualifications, as our xvir. 
Author ftatc5 them, of the higher aflem* JJll^TZt 
Wy of our legiflaturc. Experience i«^ in ^ ijecoiur 
virtue of their being an ariilocratical af** tkcLonk. 
fembly, to afford them wifdom : thus hit 
we were arrived before. But he now 
pu£hes the dedui^pn a fiep farther.-*^ 
Wifdom is to afford them ^' circumfpec* 
^' tion and mediatory caution :'' qualifi* 
cations which it fcems as if we ihould fee 
nothing of, were it not for them. Let 
us now put a cafe^ The bufinefs, indeed^ 
that originates in the Houfe of Lords is^ 
as things ftand, fo little, that our Author 
feems to forget that there is any. How«- 
ever, fome there is. A bill then origi- 
nates with the Lords, and is ient down to 
the Commons.— As to *' circumfpe^tion" 

• 

I £iy nothing : tiaf, let us hope, is not 
wanting to either Houfe. But whofe 
province is *' niediatory caution,'" now ? 

I 2 XVIIL Thus 
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OVLAPi XVIII. 

Thus much cortccming thefe two 



Tl^Dcmo- tiranchcs of our legiflature, fo long as 
cratical thcv continue what, according to our Au- 

branchofoar t>**ii r t 

Legiiiaturc, thof s pfinciplcs, they are at prefent : the 
SfoTJriJd' Houfe of Lords the Ariftocratical 
pics, not dif. branch : the Houfe of Commons the De- 

tingaifliable ^ 

from the mocratical. A little while and we fhall 
ticaU°^* fee them fo j but again a little while, per- 
haps, and we fliall not fee them fo. By 
what charafteriftic docs our Author dif- 
tinguifh an Ariftocratical legiflative body 
from a Democratical one ? By that of 
mumber : by the number of the perfons 
that compofe them : by that, and that 
alone : for no other has he given. Now, 
therefore, to judge by that, the Houfe of 
Lords, at prefent, indeed, is the Arifto- 
cratical branch : the Houfe of Commons 
in comparifon at leaft with the other, the 
Democratical. Thus far is well. But 
ihould the lift of nobility fwell at the rate 
we have fbmetimes feen it, there is an 

affignable period, and that^ perhaps, at no 

very 



British CoNSTituTioM. tij 

very enormous diftancc, at which the af- Chap* 
fembly of the Lords will be more nume- _____ 
rous than that of the Commons. Which 
will t&0n be the Ariftocratipal branch of 
our Legiflature ? ^Uppn our Author's 
principles, th? Houfe of Commons. 
Which tbQ DemocraUcal? The Hpufc 

of Lords, 

^^^' ,^ , XIX. 

The final cauie we are to obierve, and All-perfec» 
finifhing exploit, the " partus & Jaiia^ Bridfc Con- 
'' turn" as Lord Bacon might Perhaps ^^laU^ 
have called it [/], pf this fwblime and demon- 
edifying diflertatioxif is this demonftra- 
tion, he has been giving us, of the per-* 
fcdlion of the Britiih Form of Gpyern^ 
ment. This demonftration (for by no 
lefs a title ought it to be called) is found- 
ed, we may have obierved, altogether 
upoo the properties of numbers : proper-i» 
ties, newly difcovered indeed, and of gn, 

[I\ It is what he fays of Theology with refped to tht 
S^ences.-^V. Augm. Scient. L. VIII. c. IIL p. gj. 

I 3 extraordinary 
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Chap, art raordmary compie^on, Mfr^ proper* 
UL tm^ bttt properties, however^ Co it 
feems^ of numbers*. 'Tis in the na- 
ture then of numbers we ihall find thefe 
charadteriftic properties of the three 
Forms of Government, if any where. 
Now the properties of numbers are uni- 
verfally allowed to be the proper fubjed 
of that mode of demonftration which is 
called matbmatkaL The proof our 
Author has given has therefore already in 
it the ejfence of fuch a demonftration* 
To be compleat at all points, it wants 
nothing; but UtA form^ This deficiency 
is no other than what an under-rate work* 
man might eafily fupply. A mere tech- 
6ical operation does thfe bufinefs. That 
humble talk it fhiA be my endeavour tQ 
perform. The fubflantial honour I a-^ 
fcribe wholly to our Author, to whom 
only it is moft due. 

• V. f«pi«. 
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XX. 
PROPOSITION. 



rsBonkiif. 



Crap. 

III. 

XX. 



The Briti(h Governraent is all-per- Thedeai(»> 
Demonstration^ 



drawn np in 



gy defiaition, 



AgJun, by de- 
Hnition, 
Alfo, 



Put 
Put alfo 



J^owthen,by 
aflumptloo, 

Alfo, 
Alfo, 



4. 



5 

6 



8 



The Britifh Government 
=Moiiafchy + Arifto^ 
cracy -f- Democracy* 

Moaanchy = the Go^ 
vernment of i . 

Democracy = th* Gpf 
vermnent of aff. 

Ariftocracy = the Go^ 
yerjiment of fpme num« 
ber bctweoQ i and aif. 

Th^ number of goyernpm 
in aqi Ariftocracy = 
I, coo. 
I has + ftrength— •wjiff* 

dom-^honefty. 
I, OOP has + wifdoni— 

ftrength'-^honefty. 
1 ,000,000 has + honcfty 
— ftrength— wifdom . 
I 4 Rejeding 



I 



zao 
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Chap. Rcjeaing 
^^•* wifdom 



The denon- 
ftration 
drawn up in 
form* 



10 



I ha$ 4* ^?^gt^f 



i,ooo has + wifdom, 



1,000,000 has -|" ho? 
nefty. 



honcfty [m] 
in [7]^ 
AJfp rcjc<aing 1 1 

— ftrength 

— honcfty 

in m 
Alfo rejedting 12 

— ftrength 
— T wifdom 
in [9] 

Putting togc- 1 3 

ther the ex- 

preffions 

[10], [11], 

and [12], 
But by the 14 

definitions 

[4] , and thp 
fuppofitions 

ISI [6]. 

[m] Which is done withoat any fort of ceremony, the 
qaantities marked in this ftep with the negative figa^ 
^eing as fo many fiuentSf which arjc a^ a maximum^ or a 
minimum^ jafl as happens to be moft convenient* 

Therefore, 



I + 1,000^+ ^>ooo*??^ 
has ftrength + wif- 
dom 4- honefty. 



The Britifli Government 
= I + 1,000 -f- 
1,000,000. 



« ■ 
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Therefore, by 

(13] 

Changing the 
expreffion. 

But by defi- 
nition 

Therefore, by 
[16] and [17] 



1 5tThe Britifli Government Ch ap, 
has -f- ftrength + wif^ ^^^' 

dom + honefty. The demon- 

1 6 The Britifh Government drawn op in 
is all-powerful -f- all- 
wife + all-honeft. 

1 7 All - powerful + all - 
wife + alKhoneft = 
all-perfeft. 

1 8 The Britifh Government 
is all-perfed:. q^e.d. 



^ Scholium. After the fam.e man- 
ner it inay be proved to be a/UweaA, ^//r 
foolifhy and alUknaviJh. 



XXI. 



Thus much for the Britifli Conftitu- Condttton 
tion i and for the grounds of that pre- ^^ ^ ^^7- 
eminence which it boafts, I truft, in- 
deed, not without reafon, above all others 
diat are known: Such is the idea our 
Author gives us of thofe grounds.— 
♦* You are not fatisfied with it then,'* 
^ys fome one.— rNot perfe(ftly.r-" What 

^Ms 
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Chap* ^ it then your own V^^^ln truth this 19 

in* more than I have yet quite fettled, I 

Cottciufioii may have fettled it with myfelf, and not 
of the Chap- ^.^j^ .^ ^^^^ ^^ gj^j^g . ^^^ .^ ^y^j. J 

do think it worth the giving,, it will hardly 
be in the form of a comment on a di* 
giciHon flui&d into the bellj of a deiini* 
tion, ^t any rate it is not likely to be 
much wifhed for^ by thoie^ who have read 
what has been given us on this fubjeQ 
by an ingenious foreigner ; iijice it is to 
a foreigner we were deflined to owe thp 
beft idea that has yet been given of a fub- 
je6t fb much our own. Our Author has 
copied : but Mr. de L'olme \m thought 
The topic which our Author has thus 
brought upon the carpet (let any one 

judge with tvhat neceffity) is in reipcd to 
fome paits of it that wip have ieen, rather 
of an invidious nature. Since, however, 
it bos been brought upoii the carpet, I 
have treated it with that plainnefs with 
which an Englifhman of all others ii 
bound to treat it, becaufe an Engliflity^an 
may thus treat it and be iafe. I have Bud 
16 what 
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Mrhat the fubje£t feemed to demand^ Chap« 
*witbout any fear indeed, but without any HI* 
wifli, to give ofFence; refolving not to Condufion 
permit myfclf to confider how this or ten ^^ 
that man might chance to ^ke it. I hzffc 
ipoken without iycophantical reipeds in- 
deed, yet I hope not without decency: 
certainly without any party ipleen. I 
choie ittther to leave it to owr-Airthor to 
compliment men in the lump; and to 
Aand aghaft with admiration at the vir^ 
tucs of men unknown*. Our Author will 
do as fliall ieenn meef; to him. For my 
part, if ever I Aand forth ^d fing the 
ibog of eulogy to great men^ if ihall be 
not becaufe they ^cufy their iUtion, but 
becaufe tljey dejirve it, 

♦ V. ftpra, p«^ 7. 



CHAP. 
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CHAP. IV. 

Right ef the Supreme Powex 

to make Laws. 

I. 

Chap*. XT7E now come to the third topic 
^^* V V touched upon in the digreffion i 

SDbjea of ^^^^^Jy t^c rigbt^ 08 ouf Author phrafes 
the para- Jt, which the Supreme Power has of 

itionasftated making laws. And this topic occupies 
^^our Ao- ^^^ pretty long paragraph. The title 

here given to it is the fame which in the 
next fucceeding paragraph he has found 
for it himfelf. This is fortunate : for, 
to have been obliged to find a title for it 
niyfelf, is what would have been to the 
laft degree diftreffing. To intitle a dif- 
courfe, is to reprefent the drift of it, 
But^ to ripprefent the drift of this, is 4 
^afk which, fo long at leaft as I confine 
my confideration to the paragraph itfelf, 
l)ids defianpe tp my utmofl efforts. 

II. Tis 



I 



Right ofthi Supremb Power ie maki Laws. t^$ 

II. Chap. 

IV. 
'Tis to another pajSage or two, a paf- 

fage or two that we have already feen Drift of it, as 
ftarting up in diftant parts oJF this di- conjcauicd. 
greffion, that I am indebted for fuch 
conjedhires as I have been able to 
make up. 

Thefe conjedures, however, I could 
not have ventured fo far to rely on, as 

on the ftrength of them to have fur- 
nifhed the paragraph with a title of my 
own framing. The danger of mifrepre- 
fentation was too great ; a kind of dan- 
ger which a man cannot but lie immi- 
nently expofed to, who ventures to put 
a precife meaning upon a difcourfe which 
in itfelf has none. \ That I may juft 
miention, however, in this place, the rc- 
fult of them 5 what he is really aiming at, 
I take it, is, to inculcate a perfuafion that 
in every ftate there muft fubfift, in Ibme 
hands or other, a power that is abfolute^ 
I mention it thus prematurely, that the 
reader may have fome clue to guide him 

in 
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Chaf- in his progrefs through the paragraph j 
*^* which it is now time I fhould recite, 

III. Ill- 

Tie fart* *' Having," fays our Audior, " thua 

SteSu '*" *^ curforily confidcred the three ufual 

*^ ipecies of government, and our own 
^' lingular conftitution, fele^ed and 
^^ compounded from them all, I proceed 
** to obferve, that, as the power of 
making laws conflitutes the fupreme 
authority, fb whcre-evcr the fupreme 
authority in any (late refides, it is 
the right of that authority to make 
" laws I that is, in the words of our 
** definition, to prefcribc the rule of 
** civil aftion. And this may be difco- 
*' vered from the very end and inftitu-- 
" tion of civil ftates. For a ftate is a 
" collective body, compofed of a multi- 
*' tude of individuals united for their 
" fafety and convenience, and Intending 
" to a6t together as one man. If it 
" therefore is to aft as one man, it 
" ought to aft by one uniform will, 
** But in a$ much as political communis 

" ties 
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•' tics arc made up of many natural per- Chap^ 

*' ions, each of whom has his partipular IV^ 

'^ will and inclination, thefe ieveral wills 

^^ cannot by any natural union be joined 

^* together, or tempered and difpofed 

*y into a laiHng harmony, fo t&to conlH-* 

** tute and produce that one uniform 

^* will of the whole. It c|in therefore 

'^ be no otherwife produced than by a 

'^ political union ; by the confent of all 

^^ persons to fubmit their own private 

'^ wills to the will of one man, or of 

^' one, or more ailemblies of men, to 

*^ whom the fupreme authority is en-« 

^* trailed : and this will of that one man* 

^^ or afTemblage of men is, in dif«- 

'^ ferent ilates, according to their differ- 

<' ent conilitutions, underftood to be 

« law." 

The other paflages which fbggdled 
to me the conibrudion I have venUired to 
put upon this, ihall be mentioned by and 
by. Firil, let us try what is to be. made 
of it byitfelf. 

V, The 



rv. 

The feofe of 
it Gonfidered 
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Chap^ V. 

IV. . 

— — — - The obfcurity iri which the fifft fen-^ 

The leading tcilce of* thiS paragtaph is enveldpped, is 
^^^of^ fuch, that I know riot how to go about 

bririgirig it to light, without borrow- 
ing a word 6r two of logicians'. Lay- 
ing afidc th6 preamble, the body of ity 
viz. *' as the power of making laws 
** conftitutes the fiipreme authority, fo 
*' where-ever the fupremc Authority iii 
** any ftate refides, it h (he right of that 
•* authority to itxake laws," may be cori-» 
iideredas cbnftituting that fort of fylld- 
gifm which logicians call an enthymeni^ 
An enthymern corififts of two propofitions i 
a confequeht arid in dntecedenf. " The 
'* power of making laws," fays cur Au- 
thor, " conftitutes the fupreme authority/* 
This is his antecedent. From hence it 
is he concludes, that ** where-ever the 
" fupreme authority in any ftate refides, 
** it is the right of that authority to 
** make laws.*' This then is his confer 
quent. 

Now fo it is, that this antecedent, and 
this 
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this confequent, fpr any difference at leaft Chap,* 
that I can poffibly perceive in* them, IV^ 
would turn out, were they but corredly \ 

. worded, to mean precifely the fame thing : 
for, after faying that " the pCwcrof 
*' making laws conftitutes the fupreme 
" authority," to tell us that, for that 
rcafon,, ** the fupreme authority" is (or 
has) the power (or the right) of making 
laws, is giving us, I take it, much the 
fame fort of information, as it would be to 
us to be told that a thing is fo, because it is 
fo : a ibrt of a truth which there icems to 
be no very great occafion to fend us upon 
'* difcovering, in the end and inftitu- 
tion of civil ftates." That by the ** fo- 
^* vereign power,^' he meant ** the power 
*' of making laws;" this, or fomething 
like it, is no more indeed than what he 
had told us over and over, and over again, 
with Angular energy and anxiety, in his 
46th page, in his 49th, and in, I know 
not how many, pages befides : always, 
taking care, for precifion's fake, to give 
a little variety to the expreffion:' the 

K words 
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Chap, words ^* power " and ** authority ^^^ jfbme^ 
IV> times^ feemingly put for the fame idea i 
fometimes feemingly oppofed to each 
6ther : both of them fometimes denoting 
the fiSiitious beings the abftraSi quality ; 
fometimes the real being or beings^ the 
ferfon or perjhns fuppofed to pojfefs that 
quality .—A^tX us disentangle the^ itni^ 
from thefe ambiguities i let us learn to 
fpeak diftindly of the perfdns, and of 
the quality we attribute to them; and 
then let us make another effort to find a 
meaning for this perplexing paiikge. 

♦ VI. 

The ante- Sy th? ** fupreme authority " then, (we 

VLw^^^^^^ may fuppofc our Author to fay) " I mean 

'* the fame thing as when I fay the power 
^ of making lawsf." This is the propo- 
fifion we took notice of above, under 
the name of the antecedent. This ante- 
cedent then, we may obfcrve, is a de6ni- 
tion: a definition, to wit, of the phrafe 
** fupreme authority/* Now to define a 
phrafe is, to tranllate it into another 
phrafe, fuppofed to be better underftood, 

and 
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fend expfeflive of the fame ideas. The Chap, 
fuppofition here then is> that the reader IV. 
was already, of himfelf, tolerably well * 

acquainted with the import of the phrafc 
** power of making laws :" that he was not 
at all^ or was however lefs acquainted with 
the import of .the phrafe ** fupreme autho-^ 
** rity/* Upon this fuppofition then, it 
is, that in order to his being made clearly 
to underftand the latter, he is informed 
of Its being fynortymous to the former* 
Let us now introduce the mention of the 
per/on : let us add the word ** perfoH " to 
the definition ; it will be the fame defini- 
tion ftill in fubftance, only a little more 
fully and pfegifely Worded. Fof a per/on 
t^ pojfefs the fupreme authority, is for a 
per/on to pajftfs the power of making 
laws. This then is what in fubftance has 
been already laid down in the antecedent. 

VII. VIL 

Now let us confidcr the confequent ; The coofe- 
which, when detached from the context, foud, 
may be fpoken of as making a fentence of 
kfclf. *^ Wherever,'' fays he, ** the fu- 

K 2 ^* preme 



X3:i A FRAGMENT on GOVERNMENT. 

Chap, f* preme authority in any ftate refides^ it 
^V' ** is the right of that authority to make 
** Laws" — By " wherever*' I take it 
for granted, he means, " in whatever per^ 
^* fons y by ** authority,*' in the former 
part of the fentence, — powers by the 
fame word, " authority,** in the latter 
part of the fentence, — perfons. Correded 
therefore, the fentence will ftand thus: 
In whatever perfons inanyjlate the fupr erne 
power rejides, it is the right of tbofe per-- 
fons to make Laws. 

vin. VIII. 

1 hat it is i- The only word now remaining undif- 
the "antece- pof^d of, is the word ** right** And what 
^^^^' to think of this, indeed I know not: 

whether our Author had a meaning in it, 
or whether he had none. It. is inferted, 
we may obferve, in the latter part only 
of the fentence : it appears not in the 
former. Concerning this omifHon, two 
conjedures here prefent themfelycs: it 
may have happened by accident; or it 
may have been made by delign. If by 
accident, then the cafe is, that the idea 

annexed 
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annexed to the word " right'' is no other Chap, 
than what was meant to be included in IV. 
the former part of the fentence, in which 
it is not exprefled, as well as in the latter, 
in which it is. In this cafe it may, with- 
out any change in the fignificatibn^ be ex^ 
preffed in bgth. Let it then be expreffed, 
and the fentence, take it all together, 
will fland thus : In whatever perfons the 
right of exercifing yZ^^r^w^ power in any 
Jtate refidesj it is the right ofthofe perfons to 
make Laws^ If this conjecture be the 
true one, and I am apt to think it is, we 
fee once more, and, I truft, beyond all 
doubt, that the confequent in this enthymem , 
is but a repetition of the antecedent. We 
may judge then, whether it is from any 
fuch confidcration as that of " the end 
*^ and inftitution of civil ftates," or any 
other confidcration that we are likely to 
gain any further convidion of the truth 
of this conclufionj than it prefents us of it-' 
fclf. We may alfo form fome judgment 
before-hand, what ufe or meaning there 

K 3 {^ 
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Chap* i^ likely to be in the affepiblagc of wor48 
IV; that is to follow, 

^or eife no- . What IS poffible, notwithftanding, 
pu^p^fc? ' * however improbable, is, that the omiffion 

we have been fpeaking of was dejigned. 
In this cafe, what we are- to underftan4 
is, that the wprd *^ right'' "was meant 
to introduce a new idea to this latter 
part of the fentence, over and above any 
that was ipeant to be fuggeftcd by the 
forpier, ^* Right '^ then, according to 
this conftjTudion, in the one place, is to 
be coniidered as put in contradiftindtion to 
faSi in the other. The fenfe is then, that 
whatever perfins do a<3:ualiy exercife Ju^ 
freme powen^ (or what, according to the 
antecedent of the entbymemy is the fame 
thing, tbep(mer of making laws) tbofe perr 
fpns have the right ioexercife it. But, in 
this cafe, neither ^ges what is give© as a 
cM/e^uence in any refpedt folkiw from 
the antecedent, nor can at^ thmg be made 
of it^ but what is altogether iforeign to 
the reft of the difcpiirfe. Sq much ii^- 

deed. 
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deed, that it feems more confonsmit to Chap« 
probability, as well as more favourable IV, 
jto our Author^ to conclude that he had 
po meaning at all| than that he had this, 

X. X. 

Let us now try what we can make of J^® 'p^a^ 
the remainder of the paragraph, Being grapH new 
uflier'd in by the word ^'/or,'' it feems tp pofed drift of 
lay claim to the appellation of an argu- *^* 
ment. This argument, fetting out, a,s we 
have feen, without an obje(ft, feems how- 
ever to have found fomething like one at 
laft, as if it had picked it up by the way, 
This objeft, if I miftake it not, is to per- 
fuade men, that the /uj>r erne power, (that 
is the per/on or perfons in ufe to exercife 
the fupreme power in a ftate) ought^^ in 
all points without exception, to bo 
obeyed. What men intend, he fays, 
to do when they are in a ftate, is to adt, 
as if they were hut " one man." But one 
man has but one will belonging to him. 
What they intend therefore, or what they 
ought to intend, (a flight difference which 
our Author feems not to be well aware 

K4 of) 
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Chap, of) is, to aft as if they had but one wilL 

IV. To kdi as if they had but one will, the 

The reft of Way is, for them to "join" all their wills 

graph WW '* together/' To do this, the moft obvious 

^^^f Yizy would be to join them ** naturally ••" 

but, as wills will not fplice and dovetail 
like deal boards, the only feafibie way ils 
to join them " politically'* Now the only 
way for men to join their wills together 
politically, is for t&em all to confent to 
fubmit their wills to the will of one. 
This one will, to which all others are to 
be fubmitted, is the will of thofe perfons 
who are in ufe to exercife the fupremc 
power ; whofe wills again, when there 
happens to be many of them, have, by a 
procefs of which bur Author has faid no- 
thing, been reduced (as we muft fuppofe) 
into one already. So hx our Author's ar- 
gument. The above is the fubftance of 
it fairly given; not altogether with fo 
much ornament, indeed, as he has given 
it, but, I truft, with fomewhat more pre- 
cifion. The whole concludes, we may 
pbferve, with our Author's favourite idcn- 
6 ticaj 
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tical proportions or fbmething like it. Chap* 

now for the twentietli time repeated, IV, 

^ ■■■■■■ I <»■, 

XL 

XL • 

Taking it altogether^ it is, without Weaknrfa of 
queftion, a very ingenious argument : nor i^^^^bt" 
.can any thing in the world anfwer th§ «ncc. 
purpofe better, except juft in the cafe 
where it happens to be wanted. Not but 
that a veteran antagonift, trained up in 
the regular and accuftomed difcipline of 
legal fencing, fuch an one, indeed, might 
contrive perhaps, with due management, 
to give our Author the honour of th? 
field. But fhould fome undifciplined blun- 
derer, like the CommifTary's landlady, 
thruft in quarts when he fliould have 
thruft in tierce^ I doubt much whether he 
might not get within our Author's guard. 
—I "intend ?"— I "confent?'*— I **fub- 
'* mit" myfelf ? — * Who arc you, I won- 
' der, that (hould know what I do better 
/ than I do myfelf? As to ^^ fubmitting 
" my wiir to the wills of the people 
• who made this law you are fpeaking 
< ^f, — what I know is, that I never " in- 

" tended" 
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Chap. ' tended" any fuch thing : I abominate 

IV. * them, I tell you, and all they ever did, 

Wcaknefs of ' and have always JaiJ fo : and as to my 

£v"toobcd^ * "confent," fo far have I been from 

ciice. # giving it to their law, that, from the 

' firft to the laft, I have protefted againft 
* it with all my might/ So much for 
our refraftory difputant.— What I ihould 
fay to him I know : but what our Au- 
thor could find to fay in anfwer to him^ 
is more than I can imagine [i]. 



[i] One thing in the paragraph we art eonfiderittg is 
obfenrable ; it is the conclading fentence, in which he 
brings together the ideas of law and will, fiere then> 
in the tail of a digreilion, b^ comes nearer in fa&, 
thoagh without being aware of it, to the giving a jaft 
and precife idea of a Taw, than in any part of the do- 
finicion itfelf from whence he is digreffing. If, inftea4 
of faying that a law is a *will, he had called it the ex^ 
frejfiott of a ov///, and that fort of expreiEon of a wiR 
which goes by the name of a cimmand^ his definicioia 
would, fo far as this goes, have been clear as well m 
right. As it is, it is neither the one nor the other. 
But of this more, if at all, in another place. The de- 
finition of law is a matter of too much nicety and im^ 
portance to be difpatched in a note. 
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XII. Chap# 

Let us now return and pick up thofc IV* 
Other paflages which we fuppofed to have xii. 
a refpcft to the fame defign that feems t(^ ^rl^^}^^^^ 
be in view in this. Firft comes the ihort po^«4 ^® ^ 

. relative to 

introdudory paragraph that ulhcrs m the the objca 
whole digrefEon : a paragraph which, ^ 
however ihort, and however imperfeft 
with rcfpedl to the purpofe of giving a 
general view of the contents of thofe 
which follow it, was, in defpite of me- 
thod, to expatiate upon this fubjedt. 
Upon this fubjed, indeed, he does ex-* 
patiate with a force of argument and 
energy of expreflion which nothing can 
Withftand. '^ This," it begins, " will 
♦* neceffarily lead us into a ihort enquiry 
*^ concerning the nature of fociety and 
** civil government*." — This is all the 
intimation it gives of the contents of 
thofe paragraphs we have examined. 
Upon this before us it touches in ener-* 
getic terms; but more energetic than 
prccife.--- ** And the naturar (it conti- 
pues) '* and inherent right that belongs to 

* I Comm. 47* 

•' the 
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Chap. •* the fovcrcignty of a ftate," (natural 

^^' right, obfenre, that belongs to the fovc- 

reignty of a political fociety) ** wherever 

« 

" that fovereignty be lodged, of making 
** and enforcing laws." 

XIII. 

xm. 

Another. This is not all. The moft emphatical 

paiTage is yet behind. It is a paiiage in 
that Ihort paragraph * which we found 
to contain fuch a variety of matter. He 
is there fpeaking of the feveral forms of 
government now in being. ** However 
they began," fays he, ''or by what right 
foever they fubiifl:, there is and mtffi be 
in all of them a Jupreme^ irrejifiabl^; 
" abjblute, uncontrouled authority, in 
which the jura fummi imperii^ or the 
rights of fovereignty, refide." 

XIV. 

Agiution he The vehemence, the Jf/vomc, of this 

'"^*' paffage is remarkable. He ranfacks the 

language : he piles up, one upon another, 

four of the moft tremendous epithets he 

^ I Comm. p^ 48, fupra t\u IT. par. 1 1. 

^ can 
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can find ; he heaps OfTa; upon Pelion : and^ Chap. 

as if the En^lifh tongue did not fufnifh IV* 

expreilions ftrong or impofing enough^ he Agitation he 

tops the whole with a piece of formidable 

Latinity. From all this agitation^ it is 

plain> I thinks there is a fomething which 

he has very much at heart; which he wifti* 

esj but fears^ perhaps^ to bring out undif* 

guifed ; which in ieveral places^ notwith* 

(landings burfts out involuntarily^ as it 

were, before he is well ready for it ; and 

which, a certain difcretion, getting at laft 

the upper hand of propenfity, forces, as 

we have feen, to dribble away in a firing 

of obfcure fophifms. Thus oddly enough 

it happens, that that pafTage of them all, 

v^hich, if I mifhike riot, is the only one 

that was meant to be dedicated exprefly 

to the fubjea, is the leafl explicit on 

[c\ Another parage or two there is which might ktm 
to glance the faioe way : but thefe I pafs over as kfs 
materia^ after thofe which we have fcen. 

XV. Acou- 



Vf 
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CSAP. XV. 

IV^ A cournge much ftauncfa<r than buf 

'^ XV. Author*^ thl^t have wavered here. A 

talk of na leia intricacy was here to btf 
travelled through, than that of adjufting 

the claims of thofe two jealous antago^ 
liifts. Liberty and Government, A more 
invidious ground is fcarcely to be fouild 
any where within the field of politics. 
Enemies encompafs the traveller on every* 
Itde. He can fcarcc ftir but he muft ex- 
ftOi to be aifaulted with the war-hoop of 
political herefy from one quarter or ano^ 
then pifficult enough is the iituation of 
him^ who, in thefe defiles, feels btmielf 
impelled' one way by fear, and another by 
afFe£don< 

XVL 

Kefourcehe To returh tO the paragraph which it 
fcurity? ^ ' was the more immediate bufinefs of this 

chapter to examine : — Were the path of 
obfcurity lefs familiar to our Author, one 
ihould be tempted to imagine he had 
ftruck into it on the particular occafioil 
before us, in the view of extricating him* 

5 fclf 
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felf from this dilemma* A difcourfc Chap# 
thus prudently indeterminate might ex- ^V* 
prefs enough to keep fair with the rulers Rtfou/cckc 

• finds itt ob» 

©f the earth, without fetting itfelf - in di-^ fcurity. 
te&, array againft the prejudices of the 
people. Viewed by different pcrfons, it 
might prefent different afpefta: to men 
in power it might recommend itfelf, and 
that from the firft, under the charafter of 
a praftical leflbn of obedience for the uffr 
of the people 3 while among the people 
themfelves it might pafs rnxxHtts for a time 
at leaf):, in quality of a ^ring of abftradt 
Scientific propo£tions cf junfprudence. 
It is not till feme occaiion for making 
application of it ihould occur, that its 
true ufc and efficacy ^m)t[ild be brought 
to light. The people, no matter on what 
occafion, begin to murmur, and concert 
ipeafures of rcfiftance. Now then is the 
time for the latent Virtues of this paffage 
to be called forth. The boak is to be 
Qpened to them, and in this paflage they 
arc to be ihewn, what of themfelves, per- 
haps, they would nwer have obferved, a 

fet 
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Chap. ^' of arguments curioufly ftrung togeth 

IV. and wrapped up, in proof of the univer- 

Refovrce he ^^ expedience, or rather necejfity^ of fub- 

BttdsinolK mifjion: a necefiity which is to ariie, 

not out of the refledion that tbt probable 
mifcbiefs of rejijianct are greater than the 
f rotable mifcbiefs of obedience ; not out o£ 
any fuch debateable confideration ; but 
out of a fomething that is to be much 
more cogent and efFedual : to wit, a cer- 
tain metapbyfico-legal impotence, which is 
to beget in them the fentiment, and an-- 
fwer all the purpofes of a natural one« 
Armed, and* full of indignation, our male- 
contents are making their way to the royal 
palace. In vain. • A certain e/ioppel being 
made to bolt out upon them, in the man- 
ner we have feen, by the force . of our 
Author^s legal engineering, their ann9 
are to fall, as it were by enchantment^ 
from their hands* To difagrec, to cla- 
mour, to oppofe, to take back, in fhort^ 
their wills again, is now, they are told^ 
too late : it is what cannot be done z 
their wills have been put in hotchpot along 

with 
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with the reft: they have ** united,"— Chap.* 
they bafue ** corifented," — they have- ^^fub^ I V* 
'5 mitted/' — Our Author having thus put " 

his book into their nofe^ th^ are to go back 
as they came, and all is peace. An in- 
genious contrivance .this enough: but 
popular pafGon is not to be fooled, I 
doubt, io eafily. Now and then, it is 
true, one wror may be driven out, for a 
time, by an oppofite error : one piece of 
nonfenfe by another piece of nonfenfe : 
but for barring the door eiFed:ually and 
for ever againft all error and all nonfenfe, 
there is nothing like the fimple truth. 

XVII. 

. XVII. 

After all thefe pains taken to inculcate inconfiftcQcx 
ixnreferved fubmiffion, would any one pl^grwl^h 
have expe<Stied to fee our Author himfelf ^ ^^™^- 
among the moft eager to excite men to 
difobedience ? and that, perhaps, upon 

the moft frivolous pretences ? in fhort, 
upon any pretence whatfoever? , Such, 
however, upon looking back a little, we 
fljall find him. I fay, among the moft 

h eageri 
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Chap, eager; for other men, at leaft the moft 
IV. enlightened advocates for liberty, are con- 
■ tent with leaving it to fubjedls to refill, 
for their own fakes, on the footing of 
permifflon : this wiH not content our Au- 
thor, but he muft be forcing it upon them 
as a point of duty. 

xvm, XVIII. 

Th^ former '^is ill a paflagc antecedent to the di- 

paiiage re- . 

cited. greflion we are exanaining, but in the 

fame fedtion, that, fpeaking of the pre- 
tended law of Nature, and of the law of 
Revelation, " no human laws,'' he fays, 
** fhould htfuffered to contradidt thefe*." 
The expreflion is remarkable. It is not 
that no human laws fhould contradidt. 
them : but that no human laws fhould be 
SUFFERED to contradidt them. He then 
proceeds to give us an example. This 
example, one might think, would be fuch 
as fhould have the efFedl of foftening the 
dangerous tendency of the rule : — on the 
contrary, it is fuch as cannot but enhance 

* I Comm. p. 42. 

it; 
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it[^ ; and, in the application of it to the Chap. 
rule, the fubftance of the latter is again ^V> 
repeated in ftill more explicit and ener- 
getic ternnis. " Nay," fays he, fpeaking 
of the adt he inftances> ** if any hunian 
** law fhould allow or enjoin us to com- 
** mit it, we are bound .to trans- 
" GRESS that human law, or elfe we 
*^ muft offend both the natural and the 
" divine." 

^^^•. XIX. 

The propriety of this dangerous max- Dangerous 

imj fo far as the Divine Law is concerned, ^^^ ^^^ ^ 

[//] It Is that of murder. In the word here chofen 
there lurks a fallacy which makes the propofitlon the 
spore dangerous as it is the more plauiible. It is too 
important to be altogether pad over : at the fame time 
that a flight hint of it» in this place, is all that can be 
be given. Murder is killing under certain cireumflancet* 
-—Is the haman law then to be allowed to define, in dif 
nsir nfittf what ihall be thofe circumftancts^ or is it not } 
If yes, the cafe of a '' human law allowing or enjoin* 
** iog us to commit it>'' is a cafe that is not fo much as 
fuppofable : if »«, adieu to all human laws : to the 
fire with our Statutes at large, our Reports, our In« 
ftitutes, and all that we have hitherto been ufed to call 
onr law books; our law books, the only law books we 
can be fafe la trufting to, are Puffendorf and the Bible. 

L 2 is 
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is what I muft refer to a future occafioif 
for more particular confideratiqn \e\ As 
to the Law of Nature^ if (as I truft 
it will appear) it be nothing but % 
phrafe [^ ] ; if there be no other medium 
for proving any adt to be an offence againft 
it^ than the mifchievous tendency of fuch 
a£t; if there be no other medium for 
proving a law of ^tftate to be contrary 
to it^ than the inexpediency of fuch laiw, 
unlefs the bare unfounded difapprobation 
of any one who thinks of it be called a 
proof J if a teft for diftinguiftiing fuch 
laws as would be contrary to the Law of 
Nature from fuch as, without being con- 
trary to it, arc fimply inexpedient, be that 

[/] According to oar Aathor, indeed, it 0ionld be to 
no purpofe to make any feparate mention of the two 
laws ; iince the Divine Law, he tells ns, is but " apart 
*• of" that of Natiire *. Of confequence, wi^' refpedl 
to that partt at leaft, which is common to both, to be 

contrary to the one, is, of conrfe, to be contrary to the 
other. 

[/'] This is what there would be occafion to ikew 
more at large in examining A)ue former parts of thit 
ftf^tidn. 



* z Cemair p* 44* 
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which neither our Author, nor any man Chap. 
clfe, fb mueh as pretended ever to give ; IV. 
if, in a word, there be fcarce any law 
whatever but what thofe who have not 
liked it have found, on fome account of 
another, to be repugnant to fome text of 
fcripture ; I fee no remedy bijt that the 
natural tendency of fuch doftrine is to 
impel a man, by the force of confcience, 
to rife up in arms againft any law what- 
ever that he happens not to like. What 
fort of government it is that can confift 
with fuch a difpofition, I muft leave to 
our Author to inform us, 

XX 

It is the principle of utility ^ accurately The pAnd- 
apprehended and fteadily applied, that af- P^^^^ |^JJ^'^^ 
fords the only clew to guide a man ly guide «»- 
through thefe ftrcights. It is for that, if ficuitics. 
any, and for that alone to furnifli a deci- 
fion which neither party fliall dare in 
theory to difavow. It is fometbing to re- 
concile men even in theory. They are, 
^\ leaft, fometbing nearer to an effedual 

If 3 union. 
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Chap, union^ than when at variance as well in 
IV. refpcdl of theory as of prafticc. 

XXL . ^^^• 

janaurc for In fpeakine of the fuppofed eontrad: 

between King and people*, I have al- 
ready had occafion to give the defcrip- 
tion, and, as it appears to me, the only 
general defcription that can be given, of 
that jundlure at which, and not before, 
rcfiftancc to government becomes com-- 
mendable; or, in other words, reconcile- 
able to juft notions, whether of legal or 
not, at leaft oimorak and, if there be any 
difference, religions dutyf. What was 
there faid was fpoken, at the time, vdth 
reference to that particular branch of go- 
vernmpnt which was then in queftionjj 
the branc|i that in this country is admi- 
niftered by the King. But if it was juft, 
as applied to that branch pf government, 
and in this country, it could only be for 
the fame reafon that it is fo when applied 
to the whole of government, and that in 
any country whatfoever. It is then^ wp 

• Cli. L f Sec Ch. V. par. 7, note \h\ 

majr 
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9iay fay, and not till then, allowable to, 
if iiot incumbent on, every man, as well 
on the fcorc of duty as of infereji, to en- 
ter into mcafures of refiftance ; when, 
according to the beft calculation he is 
able to make, the probable mifchiefs of re-- 
fftance (fpeaking with refpe<9: to^the com- , 
munity in general) appear lefs to him than 
the probable mifchiefs (f fubmijfion. This 
then is to him, that is to each man in 
particular, tk^ junSiure for re/ijiance. 

X?XII, 

XXII* 

A natural queftion here is — by what Notcharac- 
fign (hall this junfture be known ? By terizabic by 

^ Q J J any tvmnan 

what common fignal alike confpicuQ\JS ^n4 %"' 
perceptible to all ? A queftion which is 
readily enough ftarted, but to which, I 
hope, it will be almoft as readily perr 
ceived that it is impoflible to find an an- 
fwer» Common fign for fuch a purpofe, 
I, for my part, know of none : he muft 
be more than a prophet, I think, that 
can (hew us one. For that which fliall 
ferve as a particular fign to each particu- 
lar perfon, I have already given one— his 

L 4 owi^ 



Power. 
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Chai». own internal perfuafion of a ballance of 
IV. utility on the fide of refiftance.^ 

XXIIT. , XXIII. 

Freedom in a Unlefs foch a fign then, which I think 

fcpcndTnot impofliblc. Can be /hewn, :t\MjieIdf if one 
upon any lU ^^y ^^y f^^ q£ ^j^^ fupremc gayernor s au- 

theSapreme thority, though not infinite^ muft una-! 

voidably, I think, unlefs nvhere limited by 
txprefs convention [g\ , be allowed to be 
indefinite. Nor can I fee any narrower, 
or other bounds to it, under this confti- 
tution, or under any other yet freer con- 
ilitution, if there be one, than under the 
mod dejpotic. Before the juncture I have 
been defcribing were arrived, refiftance, 
even in a country like this, would come 
too foon : were the jundhire arrived al- 
ready, the time for refiftance would be 
come already, under fuch a government 
even as any one ihould call defpotic\ 

\^g] This refpft£ls the cafe where one flate has» upon 
iermst fabmitted itfelf to the government of another : or 
where the governing bodies of a number of flates agree 
to take diredlions in certain fpecified cafes, from fome 
' hdy or other that is diflinfk from all of them : confifting 
•f membcrst for inftance, appointed out of each. 

XXIV. In 
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xxnr. ^^y^' 

In regard to a government that is/ree^ xxiv ^ 
gnd one that is dejpotic^ wherein is it then Principal cb^ 
that the diiFerence confifts ? Is it that on"which it 
thofe perfons in whofe hands that power ^^ depeii4* 
is lodged which is acknowledged to be 
fupreme, have lefs power in the one than 
in the other, when it is from cqftom that 
they derive it ? By no means. It is not that 
the power of one any more than of the 
other has any certain bounds to it. The 
diftindlion turns upon circumfUnces of a 
veiy different complexion : — on the man^ 
ner in which that whole mafs of power, 
which, taken together, is fupreme, is, ii^ 
^ free ftate, dijiributed among the feveral 
ranks of perfons that are (harers in it : — 
—on the Jburce from whence their titles 
to it are fucccfBvely derived: — on th6 
frequent and eafy changes of condition 
between govern^rx and govern^^; where- 
by the interefts of the one clafs are more 
or lefs indiflinguifhably blended with 
thofe of the other :— on the refponfibility 
©f the governors ; or the right which a 

fubjed: 
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Chap, fubjed has of having the reafons pub* 

*V. licly afligned and canvafTed of every aft of 

""^ ^"^ power that is exerted over him ;— on the 

liberty of the prefs ; or the fepurity with 
which every man, be he of the one clafs 
or the other, may make known his com- 
plaints and remonflrances to the whole 
community :— on the liberty of public af^ 
fociationi or the fecurity with which 
malecontents may communicate their fen- 
timcntS| concert their plans, and praftife 
every mode of oppofition (hort of aftual 
revolt, before the executive power can be 
legally juftified in diftur|](ing them, 

XXV. XXV. 

Freedom in 'Xviz then it may be, that, owing tq 
Blent how far this lafl circumftano? in particular, in % 
rtMance. ^^^ ^hu$ circumftanced, the road to a 

revolution, if a revolution be neccjflary, 
is to appearance (horter % certainly mor^ 
fmooth and eafy. More likelihood, cer- 
tainly, there is of its being fuch a revo- 
lution as fhall be the work of a number ; 
and in which, therefore, the interefts of a 
number are likely to be coniultedt Grant 
9 then^ 
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then^ that by reafon of diefe facilitating Crap* 
circumftanccs, the jundlure itfelf may ar^ JV* 
five fooner, and upon lefs provocation^^ 
under what is called ^ifree government, 
than under what is called an abfolute one : 

grant this ;-— yet till it be arrived, refift^ 
ance is as much too foon under one of 
them as under the other. 

Let us ayow then, in fhort, Iteadily Thefaprcm^ 
but calmly, what' our Author hazard? Si!Si^'£ 
with anxiety and agitation, thjit the au- f^^^ 
thority of the fuprenjc body cannot, ««- 
lefs 1/obere limited by exprefs convention^ be 
faid to have any affignable, any certain 
bounds. — That to fay there is any adt 
they oannot do, — to ipeak of any thing of 
their's as being illegal ^ — as being void-, — 
to fpeak of their exceeding their authority 
(whatever be the phrafe)— their power ^''^ 
their r/^ift/,-— is, however common, an 
abufe of language. 

XXVII. 

xxvn» 

The legiflature cannot do it ? The le- Argument* 
giflature cannot make a law to this ef- tV""^^^ 
fed ? Why cannot ? What is there that "nfatisfac- 

tory— 

fliould ' 



Chap. 



XXVIII, 
«!--aDd inap- 
plicable to 
pacticulari. 
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fliould hihder them ? Why not tbis^ as 
well as fo many other laws niurmured at, 
J)crhaps, as inexpedient, yet fubmitted to 
Without any queftion of the right ? With 
men of the fanrie party, with men whofe 
afFedliohs are already lifted againft the 
law lYi qdeftjon, any thing will go down : 
jiny rubbifh is good that will add fuel to 
the flame. But with regard to an im- 
partial by-ftander, it is plain that it is 
not denying the right of the legiflature, 
their authority^ their power ^ or whatever 
be the word— it is not denying that they 
lan ^o what is in queftion— it is not that^ 
1 fay, or any difcourfe verging that way 
that can tend to give km the fqialleft fa* 

tisfaiuliont 

XXVIII. 

Grant even the propofition in gene-^ 

Tal : —What are we the nearer ? Grant 

-that there are certain bounds tp the au/- 

thority of the legiflature : — Of what ufe 

is it to fay fo, when thefe bqunds arc 

what nbbOdy has ever attemptied to marl^ 

out to any.ufcful purpofc; that is, in any 

fuc*h manner whereby it might be knowi^ 

beforehand what defcription a Jaw muft 
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be of to fall within y and: wbat to falLfo-i 9?L^^^ 
yond them ? Grant that there are thingsl ' -.^ " ... 
which the legiflature cannot do ^— grant 
that there are laws which exceed thfe 
power of the legiflature to eflablifli. Whati 
r4ile does this fort of difcourfe furnifli u% 
for determining whether any one that }^ . 
in queftion is, or is not of the number ?> 
As far as I can difcover, none. Either 
the difcourfe goes on in the confufion it 
began ;-r*-either all refts in vague afler-^^ 
tionsy and no intelligible argument at alt 
is offered ^ m* if any, fuch arguments ae 
are drawn from the principle of uti&ty ^ 
arguments which, in whatever variety of 
words expr^fled, come at laft to neither 
more nor lefs than this; that the ten«i 
dency of the law is, to a greater or a lefi 
degree, pernicious. If this then be tho 
refult of the argument, why not come 
home to it at once ? Why turn afide in- 
to a wildernefs of fophiftry, when the 
path of plain reafon is ftrcight before us ? 

YYTY XXIX, 

AAIA. Whatthejr 

What pradical inferences thofe who ?^^^ '"^ " *^^' 

•^ tucr an ap- 

maintain this language mean fliould be peal to the 
deduced from it, is not altogether clear ; people— 

2 nor. 
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Chap, nor, perhaps^ decs every one mean thif 
IV. j&me. Some who fpeak of a law as being 
/ void (for to this exprefiion^ not to travel 

through the whole lifl:> I fhall confine 
fiiyfelf ) would perfuade us to look upon | 
the authors of it as having thereby y^r- 
feited^ as the phrafe is, their whole power 2 
^ well that of giving force to the par-*- 
ticular law in queflion, as to any others 
Thefe are they who, had they arrived at 
the fame pradtical conclufion through the 
principle of utility, would have ipoken 
of the law as being to fuch a degree per-^^ 
nicious, as that, were the bulk of the 
community to fee it in its true light, tb$ 
probable mi/chief of refijling it would be 
lefs than the probable tnifchief of Jubmitting 
to it. Thefe point, >n the firft inflance, 
at bofiile oppofition. 

XXX. 

XXX* 

-or to the Thofe who fay nothing about for- 

TOwcr. feiture are commonly lefs violent in their 

views. Thefe are they who, were they 
to ground themfelves on the principle of 
utility, and, to ufe our language, would 
have fpoken of the law as being mif- 
chievous indeed, but without fpeaking of 

it 
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it as being mifchievous to the degree CifAt^^ 
that has been juft mentioned* The IV, 
mode of oppofition which they point to 
is one which pgfTes under the appellation 
of a legal one. 

XXXI. 
Admit then the law to be void in their which tendi 
fenfe, and mark the confequences. The ^ p^®, " • 
idea annexed to the epithet void is obtain- the icgiilE- 
ed from thofe ihftances in which we fee 
it applied to a private inftrument. The 
confequence of z private inftrument's be- 
ing void is, that all perfons concerned 
are to a(5t as if no fuch inftrument had 
exifted. The confequence, accord- 
ingly, of a law's being void muft be; 
that people (hall aft as if there were no 
fuch law about the matter : and therefore 
that if any perfon in virtue of the man- 
date of the law fliould do any thing in 
coercion of another perfon, which with- 
out fuch law he would be punifhable for 
doing, he would ftill be punifhable 5 
to wit, by appointment of the judicial 
power. Let the law, for inftance, be a 

law 
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CbaF^ kw impofing a tax: a man who ihoulii 
IV^ . go about to levy the tax by force would 
be punifhable as a treipafier : ihould he 
chance to be killed in the attfempt^ thd 
perfon killing him tvould n^t be puniih- 
able as for murder : fhould he kill^ he 
. himielf nsovldf perhaps, be puniihabk a$ 
fbr murder. To whoie office does it ap- 
pertain to do thoie ads in virtue of 
which fuch puniihrnent woald be in-> 
flided ? To that of the Judges. Applied 
to practice then, the efFe£t of this language 
isj by an appeal made to the Judges, to 
confer on thofe magiftrates a controlling 
power over the ladls of the legiflaturc* 

xxxii. "^ XXXIL 

~ A remedy gy this management a particular pur- 
the difeafe. poie might, perhaps,by chance be anfwer- 

ed : and let this be fuppofed a good one. 
Still what benefit would, from the ^^s^- 
ri2/ tendency of fuch a dodrine, and fuch 
a practice in conformity to it, accrue to 
the body of the people is more than I 
can conceive. A Parliament, let it be 

fuppofed, is too much under the influ-* 
' . cnca 
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fence of the Cro^n: pays too little re* Chapi» 
gard to the fentitnents and the intcrefts ^ • 
of the people. Be it fo. The people 
at any rate, if not fo great a fhare as they 
might and ought to have, ha<^e had, at 
leaft, fome fliare in chufing it* Give t6 
the Judges a power of annulling its afts ; 
and you transfer a portion of the fupreme 
power from an aflembly which the peo- 
ple have \i2Af0me (hare, at leaft^ in chuf- 
ing, to a itt of men in the choice of 
whom they have not the leaft imaginable 
fhare 2 to a fet of men appointed folely 
by the Crown : appointed y&/?^, and avow- 
edly and eonjlantly^ by that very magi- 
ftrate whofe partial and occafional infiu* 
ence is' the very grievance you feek to 
remedy* 

XXXIIL 

xxxni. 

In the heat of debate, fome, perhaps. But not fo 
would be for faying of this mana]B;cment nilgh^t\e^6. 
that it was transferring at once the fu- ^*"* "• 
preme authority from the legiflatlve 
power to the judicial. But this would 
be going too far* on the other fide^ There 

M is 
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Chap, is a wide difference between zpqfitheznd 
*^* a negative part in legiflaticm. There is 
a wide difference' again between a nega- 
tive upon reafons given, and a negative 
without any. The power of repealing a 
law even for reafons given is a great 
power : too great indeed for Judges : but 
^ ftili very diftinguifliable from, and much 
inferior to that of making onc[i6]. 

XXXIV. XXXIV. 

The fupreme 

power limit- Let US now go back a little. In de- 

able by con* 

vcntion. nying the exifteiicc of any aflignable 

\})\ Notwlthflanding what has been iaidi it would be 
in vain to difiemble, but that, upon occafion, an, ap- 
peal of this fort may very well anfwer, and has, in- 
deed, . in general, a tendency to anfwer, in feme fort, 
the purpofes of thofe who efpoufe, or profefs to efpoufe, 
the intereils of the people. A public and authorized 
debate on the propriety of the law is by this means 
brought on* The artillery of the tongue is played off 
againft the law, under cover of the law itfelf. An op- 
portunity is gained of imprefling fentiments nnfavoor- 
able to it, upon a numerous and attentive andience. 
As to any other efFeds from foch an appeal, let us be- 
lieve that in the inftances in which we have feen it 
made, it is the ceruinty of mifcarriage that hat beea 
the encouragement to the attempt*. 

bounds 
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bounds to the fupremc power, I added*. Chap. 
** unlefs where limited by exprefs coh- IV". 
** yention:" for this exception I could Thcfupreme 
not but fubjoin. Our Author indeed, in able by con^ 
that paflage in which, fhort as it i», he is ^^"^^^"^^ 
the moft explicit, leaves, we may ob- 
ferve, no room for it. ** However they 
*^ began," fays he (fpeaking of the feve- 
ral forms of government) " however 
** they began, and by what right foevef 
** they fublift, there is and muft be in 
ALL of them an authority that is ab- 
folute .../' To fay this, however, of ^7// 
governments without exception ; — to fay 
that no affemblage of men can fubfift in 
a ftate of government, without being fub- 
jedl to fome one body whofe authority 
ftands unlimited fo much as by conven- 
tion J to fay, in (hort, that not even by 
convention can any limitation be made to 
the power of that body In a ftate which 
in other refpcfts is fupreme, would be 
faying, I take it, rather too much : it 

• V. fupra, par. 26, 

M 2 would 
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Chap. 
IV. 



--«*■ 



XXXV. 

—So as the 
terms of it 
be explicit* 



V^ 
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would be faying that there is no fuch 
thing as government in the German Em- 
pire ; nor in the Dutch Provinces ; nor 
in the Swifs Cantons : nor v/as of old in 
the Achaean league* 

XXXV. 

• In this mode of limitation I fee not 
what there is that need furprize us. By 
what is it that any degree of pawer 
(meaning political potver J is eftablifhed ? 

It is neither more nor lefs, as we have 

■ * 

already had occafion to obferve*, than 
a habit of, arid difpofition to obedi- 
ence :' habit J fpeaking with reiped to paji 
a6ts ; difpofition^ with reipedl to future. 
This difpofition it is as eafy, or I am 
much miftaken, to conceive as being 
abfent with regard to one fort of a(fts ; 
as prefent, with regard to another. For 
a body then, which is in other refpedts 
fupreme, to be conceived as being with 
rcfpedl to a certain fort of adts limited, 
all that is necejSary is, that this fort of 



• V. fapra, ch. I. par. 13. note [^]# 

10 -ads 
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acSts be in its defcription diftinguifhable Chap, 

from every other. 

XXXVI. XXXVI. 

By. means of a convention then we Which fur- 

are furnilhed with that common ugnal may be taken 
which, in other cafes, we defpaired of ^o* fi^al of 
finding*. A certain aft is in the inftru- rpfiftance. 
ment of convention fpecified, with re- 
fpedt to which the government is thcreiij 
precluded from iiTuing a law to a certain 
cfFedt : whether to the efFeft of command*- 
ing the ad:, of permitting it, or of forbid- 
ding it. A law is iflued to that efFeft not- 
withftanding. The ijSuing then of fuch 
a law (the fenfe of it, and likewife the fenfc 
of that part of the convention which pro- 
vides againft it being fuppofed clear) is a 
fa£t notorious and vifible tp all : in the 
ifTuing then of fuch a law we have a fadt 
which is capable of being taken for that 
common fignal we have been fpeaking of. 
Thefe bounds the fupreme body in quef- 
tion has marked out to its authority : of 
fuch a demarcation then what is the ef- 

• V, fupra, par, 22. 

M3 fca:? 
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Chap, fcft ? cither none at all, or this : that the 
IV. difpofition to obedience confioes itfelf 
within thefc bounds. Beyond them the 
difpofition is flopped from extending: 
beyond them the fubjeft is no more pre*- 
pared to obey the governing body of his 
own ftate, than that of any other. What 
difficulty, I fay, there fhould be in con- 
ceiving a ftate of things to fubfift in which 
the fupreme authority is thus limited,— 
what greater difficulty in conceiving it 
with this limitation, than without any, I 
cannot fee. The two ftates are, I muft 
* confcfs, to me alike conceivable : whether 

alike expedient, — alike conducive to the 
happinefs of the peoplci is another cjuef-. 
tion. 

xxxvii, 

xxxvn. 

A /aivo {oT God forbid, that from any thing here faid 

it fhould be concluded that in any ibciety 
any convention is or can be made, which 
fhall have the cfFeft of fetting up an in- 

fuperable bar to that which the parties af- 
fcded fhall deem a reformation : — God 
forbid that any difeafe in the conflitution 

of 



I'efor^nation. 
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of a ftate fliould be without ite remedy* Chap. 
Such might by fome be thought to be the ^V« 
cafe, where that fupreme body which 
in fucji a convention, was one of the 
cpijtradling parties, having incorporated 
itfelf with that which was the other, 
no longer fubfifts to give any new modi- 
fication to the engagement. Many ways 
might however be found to make 
the requifite alteration, without any 
departure fronj the fpirit of the en- 
gagement. Although that body itfclf 
which contracted the engagement be no 
more, a larger body from whence the 
firfl is underilood to have derived its 
title, may ftill fqbfift. Let this larger 
body be confulted. Various are the ways 
that might be conceived of doing this, 
jand that without any difpar^genient to 
the dignity of the fubfifting legiflature: 
of doing it, I mean to fuch efFefl:, as that, 
fhould the fenfe of fuch larger body be fa- 
vourable to the alteration, it may be made 
by a law, which, in this cafe, neither 
pught to be, nor probably would be, 

M 4 regarded 
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Chap, regarded by the body of the people as 

iy> a breach of the convention [/]^ 
xxxviiL XXXVIII. 

Notion of a To return for a moment to the Ian-? 
to the A|- guag^ ufed by thofe who fpeak of the 

fupreaie power as being limited in its 

own 

[i] Ii| Great Britain, for inftance, Aippofe it were 
fdeemed neceiTary to make an alteration Ja the a£t of 
yaioQ. If in an artiple ilipulated in favour of England, 
there need be no difficulty ; fo that there were a ma- 
jority for the aheratio|i ^mpng the Englifh members, 
without reckoning the Scotch* The only difficulty 
would be with refpefi to an article Hipalated in favour 
of Scotland $ on account, to wit, of the fmall number of 
the Scotch members, in comparifon with the Englini. 
In fuch a pafe, it would be highly expedient, to fay no 
more, for the fake of prefjerving the public faith, and 
to^void irritating the body of the nation, to take fome 
method for making the eDiabliihment of the new law, 
depend upon their fentiment$. One fuch method might 
be as follows. Let the new law in q^ueftion be enaded 
in the common form. But let its commencement be 
deferred to a diftant period, foppofe a year or two : let. 
it then, at the end of that period be in force, unlefs 
petitioned againft, . by perfons of fuch a defcription, 
and in fuch number as might be foppoicd fairly- to 
repieient the fentiments of the people in general :• per- 
fons,, for indance, of the defcription of. thofe who at 
th0 time of the Union, coniHtuted the body of ele£tprs. 

To 
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own nature. One thing I would wifli CHAP4 
to have remembered. What is here iaid IV* 



of the impropriety, and evil influence of §[fi^uj^^*7o* 
that kind of difcourfe, is not intended eradicate, 
to convey the fmalleft cenfure on thofd 
: who ufe it, as if intentionally acceflaly to 
the ill efifedts it has a tendency to pro- 
duce. It is rather a misfortune in the 
language, than a fault of any pcrfori in 
particular. The original of it is loft in 
jthe darknefs of antiquity. We inherited 
it from our fathers, and, maugre all its 
inconveniences, are likely^ I doubt, to 
Jranfmit it to our children. 

To put the validity of the law out of difpnte, it wonl^ 
be neceiTary the faA upon which it was made olti^ 
jnately to depend* ihould be in its nature too notorioua 
to be controverted* To determine therefore, whether 
the conditions Dpon which the invalidation of it 
was made to depend, had been complied with, is what 
imift be lek to the iimple declaration of ibme perfon or 
pcrfons ; for infiance the Kiog. I offer this only as a 
general idea : and as one amongft many that perhaps 
might be oikttd in the fame view* It will not be ex« 
peded that I fl^ould hcrQ anfwer objeAions, or enteii 
|i^t9 details, 

XXXIX. 
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Chap. ' XXXIX. 

IV* I cannot look upon this as a mere 

XXXIX. difpute of words, I cannot help per- 

meretflFairof fuading myfelf^ that the difputes be-^ 

wordf. twcen contending parties— between the 

defenders of a law and the oppofers of 
it, would ftand a much better chance 
of being adjufted than at prefqnt, wero 
they but explicitly and conftantly re- 
ferred at once to the principle of 
UTILITY. The footing on which this 
principle rolls every difpqte, is that of 
^ matter of fadt i that is, future fafl: — the 
probability of certain future contingen-^ 
cies. Were the debate then conducted 
under the aufpices of this principle, oi^e 
of two things would happen: either 
men would come to an agreement con- 
cerning that probability, or they would 
fee at length, after due difcuffion of the 
real grounds of the diipute, that no 
agreement was to be hoped for. They 
would at any rate fee clearly and expli-? 
citly, the point on which the di/kgve&n 
jnent turned^ The difcontented party 

woul4 
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would then take their refolution to re- Chap, 
fift or to fubmit, upon juft grounds, ac-' IV» 
cording as it fhould appear to them 
worth their while— according to what 
ihould appear to them, the importance of 
the matter in difpute— according to what 
fhould appear to them the probability or 
improbability of fuccefs — according^ in 
fhort, as the mifcbiefs offubmiffign JhouU 
appear to bear a kfs, vr a greater ratio 
tQ the mifcbiefs of re/ijlance. But the 
door to reconcilement would be much 
ttiore open, when they faw that it might 
be not a mere affair of paflion, but a 
diiference of judgment, and that, for 
any thing they could know to the con- 
trary, a fincere one, that was the ground 
<>f quarrel. 

XL. XL. 

All elfe is but womanifh fcolding and '^^i ^^"^ 

o notion per« 

childiih altercation, which is fure to irri- pctnatcs 
tate, and which never can perfuadc.— ** / ^*"^ "*'* 
fay, the legiflature cannot do this—/ 
fay, that it can. I fay, that to do this, 
'* cfcceeds the bounds of its autbority-^ 

I fay. 



€( 
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Chap, / fay, it does not"-^ It is evident, that a 

IV» pair of difputants fetting out in this 

manner, may go on irritating and per- 

♦ 

plcxing one another for cverlafting, with- 
out the fmalleft chance of ever coming 
to an agreement. It is no more than 
announcing, and that in an obfcure and 
at the fame time, a peremptory and cap- 
tious manner, their oppofite perfuafions, 
or rather affedtions, on a queftion of 
which neither of them fets himfclf to 
difcufs the grounds. The queftion of 
utility, all this while, moft probably, 
is never fo much as at all brought upon 
the carpet: if it be, the language in 
which it is diJEcuiTed is fure to be warped 
and clouded to make it match with the 
obfcure and entangled pattern we have 
feen. 

XLI. 

The princi- On the other hand, had the debate 
'iTY^^uts^an ^^^ originally and avowedly inftituted 
fndtoi^ on the footing of utility, the parties 

might at length have come to an agree-? 

{neat ; or at leaft to ? vifibje and explicit 

iiTue.-^ 
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iffue.— *^ / fay, that the mifchiefs of Chap, 
** the meafure in queftion are to fucb an ^^* 






amount. — / fay, »^/ fo, but to zlejs. TWprinci- 
—7 fay, the^ benefits of it are only to ^^v puu^ii 
^* fucb an apaount*— -/ fay, not Co i but «»dwi|. 
** to a ^rM/^."-~This, we fee, is s^ 
ground of controverfy very diiFerent from: 
the former. The qucftioh is now mani- 
feilly a queftion of cpnjeSure concern-^ 
ing fo many future contingent matters of 

fad: to folve it, both parties then aro 
naturally diredled to fapport their refpec- 
tiv^ perfuafions by the only evidence the 
nature of the cafe admits of; — the evi-* 
dence of fuch paft matters of fad as ap- 
pear to be analogous to thofe contingent 
future ones. Now thefe paji fads are al-. 
mod always numerous : fo numerousj 
that till brought into view for the pur- 
pofe of the debate, a great proportion of 
them are what may very fairly have ef- 

caped the obfervation of one of the par- 
ties : and it is owing, perhaps, to this 
and nothing elfe, that that party is of the 
perfuafion which fets it at variance with 

the 
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Chap, the other. Here, then, we have a plain 
IV. and open road, perhaps, to prefent recon- 
The princi- cilement : at the worft to an intelligible 
IirypnttM ^^ explicit iffue,— that is to fuch a 
cad to lu ground of difference as may, when tho- 
roughly trodden and explored, be found 
to lead on to reconcilement at the laft. 
Men, let them but once clearly under- 
ftand one another, will not be long ere 
they agree. It is the perplexity of am- 
biguous and fophiftical difcouriie that, 
while it diftradts and eludes the appre- 
henfion, ftimulates and enflames the paf- 
iions. 

But it is now high time we fliould re- 
turn to our Author, from whofe text we 
have been infenfibly led adray, by the 
nicety and intricacy of the queflion it 
feemcd to offer to our view. 



, . . r. . i. . ^ -. :* 
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CHAP- V. 



Duty of the Supreme Power to make 

Laws. 

I. 

WE ftow come to the laft topic Chap. 
touched upon in this digreflion : 
a certain " i/«(y/' which, according to subjcLfthc 
our Author's account, the fupreme power paragraph 

/• • examined m 

lies under :— the duty of making laws. the prefent 

chapter. 
II 

** Thus far," fays he, '* as to the right The part- 
** of the fupreme power to make laws 5 fJicd, '*" 
'* but farther, it is its duty likewife. 
** For Jince the refpedivc members arc 
** bound to conform themfelves to the 
** will of the ftate, it is expedient that 
they receive direSiions from the ftate 
declaratory of that its wilL But Jince 
** it is impoffible, in fo great a multitude 
" to give injunctions to every particular 
*^ man^ relative to each particular adtion, 

" therefore 
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Chap. " therefore the flate eftablifhes general 
V. ** rules for the perpetual information and 

direction of all perfons, in all points, 
whether of pofitive or negative duty. 
And this, in order that every man may 
know what to look upon as his own, 
^* what as another's; what abfolute and 
" what relative duties are required at his 
'^ hands $ what is to be efteemed honeft, 
diflioneft, or indifferent ; what degree 
every man retains of his^ natjLiral liber- 
ty ; what he has given up as the price 
" of the benefits' of focicty; and after 
what manner each perfon is to mode- 
fate the ufe and exercife of thofe rights 
" which the ftate afBgns him, in order 
** to promote and fecure the public tran- 
" quillity.*' 

IIL 

The firft fen- Still as obfcUre, ftill as ambiguous as 

ined! ^ The ^^^^' ^^^^ ''fupreme power' we may r^ 
moft obvious member, according to the definition fo 
gatory. lately ^iven ot it by our Author^ and fo 

often fpbken of, is neither more nor lefs 
than the power to niake lams. Of thi^ 

power 
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power we are now told that it is its Chap* 
'* duty' to make laws. Hence we learn— V. 
what ?— that it is its " duty " to do what 
it does ; to be, in fhort, what it is. This 
then is what the paragraph . no w before 
us, with its apparatus of ^^fors*' and 
*^ but^^' and **Jtnces,*' is defigned to prove 
to us. Of this ilamp is that meaning, at 
leaft, of the initial fcntence, which is ap- 
parent upon the face of it. 

IV. 

IV. 

Compleat the fenfe of the phrafe, ^* to The w'xt 
-' make laws ^ add to it, in this place, ^;,f J^tu 
what it wants in order to be an adequate 
cxpreffidn of the import which the pre- 
ceding paragraph feemed to annex to it ; 
you have now, for what is mentioned as 
the objed: of the ** duty/* another fenfe in- 
deed, but a fenfe ftill more untenable than 
the foregoing. " Thus far," fays our Au- . 
thor (recapitulating what he had been 
faying before) " as to the rigAt of the fu- 
^* preme power to make laws.'* — By this 
** rigbf we faw, in the preceding chap- 
ter, was meant,^ a right to make laws in 

N all 
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Chap, all cafes wbatfoever. " But further," he 

^' now adds, " it is its duty likewife." Its 

" duty then to do — w^at ? to do the fame 

thing that it was before afferted to be its 
right to do— to make laws in all cafes 
whatfoever : or (to ufe another word, and 
that our Author's own, aqd that applied to 
the fame purpofe) that it is its duty to be 
^^abfolute^.'' A fort of duty this which will 
probably be thought rather a fingular one. 

■^- . . . 

A third fenfe Mean time the obfervation which, if I 
P^ P° ^ • conjeiflure right, he really had in view to 

make, is one which feems very juft indeed, 
and of no mean importance, but which is 
very obfcurely expreffed, and not very ob- 
vioufly conneded with the purpofe of 
what goes before. The duty he here 
means is a duty, which refpedts, I take 
it, not fo much the adlual making of laws, 
as the taking of proper meafures to Jprea(f 
abroad the knowledge of whatever laws 
happen to have been made : a duty which 
(to adopt fome of our Author's own 

* I Comm. p. 49* 

words) 
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words) is converfant, not fo much about Chap. 
ij/iding " diredions/! as about providing ^* 
that fuch as are iflued fhall be ^^ received.'* 

^'* VI. 

Mean time to fpeak of the duties of a Objedion to 

^ r 1 •n thcufeofthe 

lupreme power; — or a legtjlaturey mean- word ^' dutf* 
ing a Supreme legiflature ;~of a fet of ^"J^^" ^''*- 
men acknowledged to be abfolutc ;— Is 
what, I muft own, I am not very fond 
of. Not that I would wifli the fubordi- 
nate part of the community to be awhit 
lefs watchful over their governors, or 
more difpofed to unlimited fubmiffion in 
point of conduSi, than if I were to talk 
with ever fo much peremptorinefs of the 
** duties'' of thefe latter, and of the 
rights which the former have againft 
them [a] : what I am afraid of is, running 
into folcecifm and confufion in difcourfe. 

VII. I under^ 

[a\ With this note let no man trouble himfelf who 
is not ufedy or does not intend to ufe himfelf, to what 
are called metaplfyjical fpeculations : in whofe eflimation 
the benefit of underftanding clearly what he is fpeaking 
of, is not worth the labour* 

I. That may be faid to be my dutj to do (underftand Doty (political} 

N 2 political 
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Chap. 
V. 

VII- 

The proper 
fenfe of it* 
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VIL 

I underftand, I think, pretty well, 
what is meant by the word duty (politi- 
cal duty) when applied to myfelf ; and I 

could 



Right (politi- 
cal;. 



Punifliment a 

fundamental 

idea. 



To define or ix- 
fund. 



Words not to be 
txpounded but> 
by parapbrapi* 



6. 

Pdraphraft 
whutt 



political daty) which yoa (or fome other perfon or per* 
fons) have a right to have me made to do. I have then 
a DUTY ienvards yoa: you have a right as agednft 
me. 

2. What yoa have a right to have me made to do (an- 
derftand a political right) is that which I am liable^ 
according to law, upon a reqoifitioa made on yoar be- 
half» to be pumjbid for not doing* 

3. I (zy punijhtd: for without the notion of panilh* 
ment (that is oi pain annexed to an adl, and accruing 
on a certain account^ and from a certain fource) no no- 
tion can we have of either right or duty. 

4. Now the idea belonging to the word paxm is a 
fimple one. To define or rather (to fpeak more gene« 
rally) to expound z word, is to refolve, or to make a pro- 
grefs towards refolving, the idea belonging to it into 
fimple ones* 

5. For expounding the words duij^ rights power^ titfe^ 
and thofe other terms of the fame ftamp that abound fb 
much in ethics and jurifprudence, either I am much de- 
ceived, or the only method by which any inftraftion can 
be conveyed, is that which is here exen^plified. An 
expoiition framed after this method I would term para* 
phrafis. 

6. A word may be faid to be expoanded by para^ 
phrafis^ when not that njoord alone is tranflated into 

other 
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could not perfuadc myfelf, I think, to Chap. 
apply it in the fame fenfe in a regular di- V* 
da<5Uc difcourie to thofe whom I am The /r^/fr 

/• 1 • fenfe of it. 

Ipeakmg 

other njjordsy but fome v/Yiolt /entente of which it forms a 
part ii tranflated into another fentence ; the words of 
which latter are expreffive of fuch ideas as are fimpUy or 
are more immediately refolvable into fimple ones thaa 
thofe of the former. Such arc thofc expreffive of y«^- 
Jtances and fimple modes^ in refped of fuch ahfiraS 
terms as are expreffive of what Lock£ has called mixed 
modes. This, in ihort, is the only method in which any 
abflradl terms can, at the long run, be expounded to 
any indrudlive purpofe : that is in terms calculated to 
Tsafe images eithtr of /uhfiances ]ptrceivtd, or of emotions; ' 
— fources, one or other of which every idea muft be 
drawn from, to be a clear one. 

7* The common method of defining— the method ^ 7* 

fer genus Cff differentiam^ as logicians call it, will, in many g^uT&J^tt* 
cafes, not at all anfwer the purpofe. Among abftradt rww, not univer- 
terms we foon come to fuch as have no fuferior genus. 
A definition, per genus & dijirentiam, when applied to 
thefe, it is manifeft, can make no advance: it muft 
either Hop fhort, or turn back, as it were, up«n itfelf, 
in a circulate or a repetend, 

8. ** Fortitude is a virtue :'*— Very well :— but what Is ^ , ^' 

, , , Furtaer exain* 

a virtue? " A virtue is a difpofition :"— Good again : ^Xcn-^-^ifpofi- 
—but what is a difpofitiouT •* A diftofition is a --- ;" tlon^-eftate,-^ 
and there we ftop. The fad is, a difpofition has no 
fiiperior genus : a difpofition is not a - - -, any thing :-^ J 
this is not the way to give us any notion of what is 
meant by it. '^ A /oov/r,'* again, <* is a right .*" and 

N 3 what 
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Chap. 
V. 

The prefer 
fenfe of it. 



fpeaking of as my fupreme governors. 
That is my duty to do, which I am liable 
to be punijhedy according to law, if I do 
not do: this is the original, ordinary, 
?ind proper fenf^ of the ^yord duty\b\^ 

Have 



An imperfec- 
tion frei|\ient 
our Author*« 
fluethod. 



m 



1. 

Duties, three 
fwtt. 



Portt'tct/ duty. 



what is a right? It i§ z power* — An eflate is ^n tntet;efiy 
fays oar Author fomewhere; where he begins defining 
an eflate :•— as well might he have fald an intereft was an 
ijlate. As well, in fhort, were it to define in this man^ 
ner, a conjuhdion or a prepofition. As well were it to 
fay of the prepofition through^ ox of tl^e conjundion be-, 
cau/e ; a through is a - - -, or a hecaufe is a - • - > and fo go 
on defining them. 

9. Of this flamp> by the bye, are fome of his moil 
fundamental definitions: of confeqacnce they maft leave 
the reader vyhere they found him. J^ut of this, per-r 
haps, more fully and methodically pn fome future occa* 
fion. In the mean time I have thrown out thefe loofe 
)iints for the confideration of the curious. 

\h\ 1. One may conceive three forts of <hities ; /«- 
liticaU moraU and religious \ correfpondent to the three 
forts of/anSions by which they are enforced : or the fame 
point of cQndu6l may be a man's duty on thefe three 
feveral accounts. After fpeaking of the one of thefe 
to put the change upon the reader, and without warn- 
ing begin fpeaking of another, or not to let it be feen 
from the firft which of them one is fpeaking of, cannot 
but be produdive of confufion. 

2. Political duty is created by punifliment: or at leaft 

by 
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Have thefe fupreme governors any fuch Chap. 
duty ? No : for if they are at all liable to V* 

punifhment The/r<;/^ 

* fenfe of it. 

by the will of perfons who have panifhment in their 
hands ; perfons ftated and r^r/ii/ffy— political faperiors. 

3. Religions duty is alfo created by punilhment : by %• 
punifliment expeded at the hands of a perfon certain^^-- ' ''^'^"* " ^* 
the Supreme Being. 

4. Moral duty is created by a kind of motive, which . 4« 

^ ^ , MoraUuiy, 

from the irffcertainty of the perfons to apply it, and of 

the /pedes and degree in which it will be applied, has 
hardly yet got the name of punifliment : by various 
mortifications refulting from the ill-will of perfons »«- 
certain and variable,— > the community in general : that 
is, fuch individuals of that community as he, whofe 
duty is in quedion, ihall happen to be conne£ted with. 

5« When in any of thefe three fenfes a man afTerts a 5. 

point of condua to be a duty, what he aOerts is ' the f^fcrt"hefe fcii- 
Axiftence, a&ual or probable, of an external event : viz. fes and a fourth 
of a punilhment iffuing from one or other of thefe Jivrand mpro- 
^urc^s i^ confequence pf a contravention of the daty : ^^''* 
an event extrinfic to, and diftind from, as well the con- 
dud of the party fpQken of, as the fentiment of him 
who fpeaks. If he perfiits in aflerting it to be a duty, 
but without meaning it ihould be underflood that it i» 
on any one of thefe three accounts that he looks upon 
it as fuch; all he then ai&rts is his own internaly^j^//- 
ment: all he means then is, that he feels himCdf pleafij 
pr difpUafed at the thoughts of the point of condud in 
queftion, but without being able to tell ^hy. In this 
cafe he (hould e'en fay fo : and not feek to give an un« 

N 4 due 
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Chap, puniflimcnt according to law, whether it 
^* be for not doing any thing, or for doings 

The proptr then 

fenfe of ic. 

dae influence to his own (ingle fufTragey by delivering 

it in terms that purport to declare the voice either of 

God, or of the law, or of the people. 

€. 6. Now which of all thefe fenfes of the word our 

cabichCTcin^any Author had in mind; in which of them all he meant 

proper fenfc, to allert that it was the duty of fupreme governors to 

make laws, I know not. Political duty is what they 
cannot be fubjed to* : and to fay that a duty even of the 
moral or religious kind to this effefk is incumbent on 
them, feems rather a precipitate afTertioB. 

In truth what he meant was neither more nor lefs, I 
fuppofe, than that he fhonld be glad to fee them do 
what he is fpeaking of; to wit, ** make laws:" that is, 
as he explains himfelf, fpread abroad the knowledge of 
them. — Would he fo? So indeed fliould I ; and if a&ed 
why, what anfwer our Author would give I know not ; 
but I, for iny part, have no difficulty. I anfwer,— -be* 
caufe I am perfnaded that it is for the benefit of the 
community that they (its governors) fhould do fb.^ 
This would be enough to warrant me in my own opinion 
for faying that they ought to do it. For all this, I 
ihould not, at any rate, fay that it was their duty in a 
foUtical fenfe. No more fhould I venture to fay it was 
in a moral or religious fenfe, till I were fatisfied whether 
they themfelves thought the roeafores ufeful and feafible^ 
and whether they were generally y*r//^^ to think fo. 
Were I (atsified that they them/ehes thought fo, God 

I 

* S«c the note following. 

then. 
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then are they not, what they are fup- Chap. 
pofed to be, fupreme governors \c\ : thofe ^ * 

» The proper 

, fcnfe of it, 

then, J might lay, knows they do. God, we are to fap- 

pofe, will paniih them if they neglect purfuing it« It 

IS then their religious duty. Were I fatisfied that the 

peopie fnppofed they thought fo: the people, I might 

fay, in cafe of fuch negkdly— the people, by varioat 

manifeftations of its ill-will, will alfo punilh them. It 

is then their moral daty. 

In any of thefe fenfes it moft be obferved, there can 
be no more propriety in averting it to be the doty of 
the fupreme power to purfue the meafure in queflion, 
than in averring it to be their duty to purfue any other 
fuppofable meafure equally beneficial to the commonity. 
To nQier in the propofal of a meafure in this peremp- 
tory and afluming guife, may be pardonable in a loofe 
rhetorical harangue, but can never be juftifiable in an ex* 
a6t didaftic compoiition. Modes of private moral conduGt 
there are indeed many, the tendency whereof is fo well 
known and fo generally acknowledged, that the obfenr* 
ance of them may well be'ftiled a duty. But to apply 
the fame term to the particular details of lep^ative con- 
du£t, efpecially newly propofed ones, is going, I think, 
too far, and tends only to confuiion* 

[c] I mean for what they do, or omit to do, when Governors in 
a^itig im a ^ody : in that body in which, when ading, ^^^ ^^^ .f"^' 
fhey zjc fupreme* Becaufe for any thing any of them duties notvrith-. 
do feparately, or ading in bodies that are fubordinate, ^^^J^^^^^ 
they may any of them be punifhed without any dtfpa- 
ragement to their fupremacy. Not only any maj^ be, 
but many are: it is what we fee examples of every 
day. 

are 
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Chap, arc the fupreme governors, by whofe ap- 
V* pointmcnt the former are liable to be 
punlfhed« 

VIII. 

vin. 

That in The word duty, then, if applied to 

here «fcd p^r^o^s ipoken of as fupreme governors, 
fgwrmivu is evidently applied to thern in a fenfe 

which is figurative and improper : nor 
therefore are the fame conclufions to be 
drawn from any propofitions in which 
it is ufed in this fenfe^ as might be drawn 
from them if it were ufed in the othep 
fenfe, which is its proper pne^ 

Thepropofi. This explanation, then, being prcr 

» in this laft ^^^^^ I — underftanding myfelf to be ufing 
faifc— the word duty in its improper fenfe, the 

propofition that it is the duty of the le- 
giilature to fpread abroad, as much as 
poffible, the knowledge of their will 
among the people, is a propofition I am 
difpofed mofl unrefervedly to accede to. 
If this be our Author's meaning, I join 
myfelf to him heart and voice. 

ft 

X. What 



Duty of the Suprsme Power to makt Laws. 187 

X. Chap* 

What, particular mftitutions our Au-r V* 

thor wi(he(J to fee eftabliflied in this X. 
view— what particular duties he woujd gain by the 
have found for the legillature under this !!S/c.5^^^ 
general head of duty, is pot very appa- part con- 

1. 1. • • I /I. 1J1: founded wilk 

rent : though it is what flxould have ap- that of the 
pcarcd ipore prepifely than it does, ere . ^*"^* 
his meaning could be apprehended to any 

purpofe. What encreafes ftill the difficul- 
ty of apprehending it, is a pradlice which 
we have already had more than onceocca- 
iion to detect him in *, — a kind of verfa- 
^ility, than which nothing can be more 
vexatious to a reader who makes a point of 
entering into the fentiments of his Au- 
thor. . He fets out with the word ^^duty'* 
\Ti his mouth ; and, in the chaj-after of a 
Cenfor^ with alj due gravity begins talk-r 
ipg to us of what ought to be. 'Tis in thq 
n>idft of this ledture that our Proteus flip? 
afide; puts on the biftoriani gives an infep- 
'fible turn to the difcourfe 5 and, without 

♦ V. fupra, ch. II. par. ii. ch. IIL par. 7. ch. IV. 
yar. JO. " 



Chap. 
V. 

Obfcured a- 
gain by the 



jf FRAGMENT ow GOVERNMENT. 

any warning of the change, finiihes with 
telling us what //. Between thefe two 
points, indeed, the /V, and the ought rt he, 
- fo oppofite as they frequently are in the 

— cheCfij/ir's cyes of Other men, that fpirit of obfequious 
Ibonded with quiettfm that feems conftitutional in oar 
^^^vim^ Author, will fcarce ever let him recog- 
nize a difference. *Tis in the fecond 
lentence of the paragraph that he ob- 
ferves that ** it is expedient that they" 
(the people) *' receive diredions from the 
ftate" (meaning the governing body) 
declaratory of that it's will/* *Tis in 
the very next fentence that we learn from 
him, that what it is thus ** expedient** 
that the ^ttjhould do, it does do. " But 
fince it is impoffible in fo great a mul- 
titude, to give particular 'injun<9ions to 
every particular man relative to each 
particular adlion, therefore," fays he, 
the ftate eftablifli^/' (does a&ually efta- 

blifli) " general rules " {the ftate gene- 
rally, any ftate, that is to fay, that one 
can mention, all ftates, in fliort, whatever 
do eftablifli) ** general rules for the per- 
6 ** petual 
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** petual information and dircftion of ail Chap* 
^' perfons in al/ points, whether of pofi- V. 
" tivc or of negative duty." Thus far ' 

our Author ; fo that, for ought appears^ 
whatever he could wtyb to fee done in this 
view is done* Neither this ftate of our 
own, nor any other, does he wifh to fep 
do any thing more in the matter than he 
fees done already ; nay, nor than what is 
fure to be done at all events : Co that hap- 
pily the duty he is here fo forward to lay 
on his fupcriors will not fit on them very 
heavy. Thus far is he from having any 
determinate inftruAive meaning in that 
part of the paragraph in which, to ap« 
pearance, and by accident, he comes near- 
eft to iu 

YT XL 

^^* —Fixed and 

Not that the paffage however is abfo- ?*! -S*. 
lutely fo remote from meaning, but that ^^^gatiom re- 

^ commended* 

the inventive complaifance of a commen- 
tator of the admiring breed might find it 
pregnant with a good deal of ufeful matter. 
The defign of diflTeminating the know- 
ledge 
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Chap, l^gc of the laws is glanced at by it it 
V. leaft, with a fliew of approbation. Wert 



—Fixed and our Author's Writings then as facred as 

f^Sfc. th^y ar« myfterious^ and were they in 
muigatio/i re- the number of thofe which ftamp the feal 

conuneaded. , 

of authority on whatever doctrines can be 
faftencd on them; what we have read 
might ferve as a text, from which the 
obligation of adopting as many meafures 
as a man fhould deem fubfervient to that 
defign, might, without any unexampled 
violence, be deduced. In this oracular 
paffage I might find inculcated, if not 
iotidem fyllabis^ at lea ft tottdem Uteris, as 
many points of legiflative duty as ihould 
feem fubfervient to the purpofes of digef- 
tion and promulgation. Thus fortified, I 
might prefs upon the legiflature, and that 

on the fcore of " duty,' to carry into 
. execution, and that without delay, many 
a bufy projedt as yet either unthought 
of or unheeded. I might call them 
with a tone of authority to their work : I 
bid them go make provifion forthwith for 
9 the 
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the bringing to light fuch fcattered Chap» 
materials as can be found of the judi- V. 
cial decifions of time paft, — fole and 
neglected materials of common law;-— 
for the regiftering and publifliing of all 
future ones as they arife; — for transform- 
ing, by a digeft, the body of the com- 
mon law thus compleated, into ftatute- 
law ; — for breaking down the whole to- 
gether into codes or parcels, as many as 
there are clafles of perfons diftinguifh- 
ably concerned in it ; — for introducing 
to the notice and pofleflion of every 
perfon his refpeftive code: — works 
which public neceffity cries aloyd for, at 
which profeffional intcreft fhudders, 
and at which legiflative indolence ftands 
aghaft. 

XU. 

XIL 

All thefe leading points, I fay, of le- The rccom- 

./I ^. . I . mendation 

giilative CEConomy, with as many pomts enforced by 
of detail fubfervient to each as a medi. conctu"^^^^^^^^^ 
tation not unafliduous has fuggefted, I fentencc. 
might enforce^ were it neceflary, by our 

Author's 
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Chap. Author's oracular authority. For nothing 

V, \t£s than what has been mentioned, I 

The recom- truft, IS necefiary, in order that every man 

Siforccd^by ^^J ^ "^*^^ ^^ know, in the degree in 
our Author's which hc might and ought to be made to 

fcntcncc. luiow, what (in our Author's words) 

" to look upon as his own, what as 
^^ another's ; what abfolute and what re- 
^^ lative duties are required at his hands ^ 
*^ what is to be eftecmed honeft, dif- 
honeft, or indifferent; what degree 
every man retains of his natural liber- 
ty ; what he has given up as the price 
of the benefits of fociety ; and aft^r 
** what manner each perfon is to mod.e- 
rate the ufe and exercife of thofe rights 
which the fkte affigns him, in order 
to promote and fecure the public tran- 
quility." In taking my leave of our 
Author, I finifli gladly with this pleafing 
peroration : a fcrutinizing judgment, per- 
haps, would not be altogether fatisfied 
with it ; but the ear is foothed by it, and 
the heart is warmed, 

XIII. I now 
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XIII. Chap. 

I now put an end to the tedious and 



intricate war of words that has fubfiftcd, ^cccffity aod 
in a more particular manner during the oft of th«(e 
courfc of thcfe two laft chapters : a logo- cifmu 
machy, wearifome enough^ perhaps, and 
infipid to the reader, but beyond defcrip- 
tion laborious and irkfome to the writer. 
What remedy ? Had there been fenfe, I 
ihould have attached myfelf to the fenfe : 
finding nothing but words ; to the words 
I was to attach my&lf, or to nothing. 
Had the do(ftrine been but fal/i^ the tafk 
of expofing it would have been compa- 
ratively an eafy one ; but it was what is 
worfe, unmeaning I and thence it came 
to require all thefe pains which I have 
been here beftowing on it : to what pro- 
lit let the reader judge, 

** Well then/'— (cries an objeaor)— 
'* the talk you have fet yourfelf is at an 
** end 5 and the fubjecft of it after all, 
^* according to your own reprefentation, 
^* teaches nothing 5 — according to your 

O ^* own 
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own fhewing it is not worth attend- 
ing to, — Why then bcftow on it fb 
** much attention ?" 

In this view — To do fomething to in- 
ftruft, but more to undeceive, -the timid 
and admiring ftudent : — to excite him. 
to place more confidence in his own 
ftrength, and lefs in the infallibility of 
great names :— to help him to emanci- 
pate his judgment from the fhackles of 
authority : — to let him fee that the not 
underftanding a difcourfe may as well 
be the writer's fault as the reader's :— 
to teach him to diftinguifli between 
fhewy language and found fenfe ; — to 
warn him not to pay himfelf with words : 
»— to {hew him that what may tickle the 
car, or dazzle the imagination, \yill not 
always inform the judgment : — to (hew 
him what it is our Author can do, and has 
done; and what it is he has not done^ 
and cannot do : — to difpofe him rather 
to faft on ignorance than feed himfelf 
with error :— to let him fee that with 

6 regard 
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regard to an cxpofitor of the law, our Chap. 
Author is not be that jhould come^ but V. 
that we may be ftill looking for another. 
^^ . Who then,*' fays my objector, 

'' (hall be that other ? Yourfclf ?*' 

No verily. M y miflion is at an 
end, when I have prepared the way before 
him. 
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